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United States Court of Appeals for the 
District of Columbia 


Last Will and Testament of WUmer 


Worih 


Filed Nov 24 1933 

THEODORE COGSWpLL, 
Register of Willh, D. C. 

Clerk of Probate Court 

I, Wilmer Worth, of the City of Washington, restrict of 
Columbia, do make, publish and declare the following to be 
my last will and testament, hereby revoking an^ and all 
wills and codicils at any time heretofore made by me. 

Item 1: I direct my executor, hereinafter named, to pay 
all of my just debts and the expenses of my last illness and 
funeral, in such amount as it may deem proper^ as soon 
after my death as may be practicable. It is further my 
direction that my remains be cremated and my aihes scat¬ 
tered and not interred. 

Item II: I give and bequeath absolutely the following 
legacies: j 

(a) Unto my nephew, Ernest W. Worth, of Seattle, Wash¬ 
ington, the sum of Five Thousand Dollars, ($5,000.); 

(b) Unto my neice, Mrs. May W. Matthias, of £23 West 

Fourth Street, Long Beach, California, the sum of I Seventy- 
five Hundred Dollars, ($7500.); I 

(e) Unto my neice, Mrs. Florence Kneeland, off Fergus 
Falls, Minnesota, the sum of Seventy-five Hundred Dollars, 


($7500.); 

(d) Unto my neice, Mrs. Eloise W. Mallner, (Mrs. John 
Mallner), of 83 Crystal Street, Stamford, Connecticut, the 
sum of Seventy-five Hundred Dollars, ($7500.); 

(e) Unto my neice, Mrs. Ola W. Cann, wife of John 

Pearce Cann, of Newark, Delaware, the sum of Seventy-five 
Hundred Dollars, ($7500.); j 

(f) Unto my brother, Francis Worth, of Union- 
2 ville, Chester County, Pennsylvania, and his son, 
Clyde Worth, to be equally divided between them, the 
sum of One Thousand Dollars, ($1,000.); 

(g) Unto my cousin, Willard J. Walton, of Avalon, Santa 
Catalina Island, California, the sum of Five Hundred Dol¬ 
lars, ($500.); 
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(h) Unto Mrs. Anna Miller, wife of John Cochran Miller, 
of 1629 Columbia Road, Washington, D. C., the sum of Five 
Thousand Dollars, ($5,000.), and all of my furniture and 
household effects of every kind and description, books, 
pictures, silver, glassware, articles of personal use and 
adornment and all other tangible personal property belong¬ 
ing to me at the time of my death; 

(i) Unto Mrs. Sarah M. Robinson, of 905 Jefferson Street, 
Wilmington, Delaware, the sum of One Thousand Dollars, 
($1,000.); and 

(j) Unto Miss Sylvia Spear, stenographer, at present 
employed at the Bureau of Medicine and Surgery, Navy- 
Department, Washington, D. C., the sum of Five Hundred 
Dollars, ($500.). 

In the event that any of the foregoing legatees shall not 
survive me, his or her legacy shall lapse and fall into the 
residue of my estate. 

Item Ill: I further give and bequeath absolutely the fol¬ 
lowing legacies: 

(a) Unto The Methodist Home of the District of Co¬ 
lumbia the sum of One Thousand Dollars, ($1,000.); 

(b) Unto The Presbyterian Home of Washington, D. C., 
the sum of One Thousand Dollars, ($1,000.); and 

(c) Unto the Baptist Home for Children, a District 
3 of Columbia organization, now located in Mont¬ 
gomery County, Maryland, the sum of One Thousand 
Dollars, ($1,000.). 

Item IV: All of the rest, residue and remainder of my 
properly and estate, both real and personal, of whatever 
kind and wheresoever situate, of which I may die seized or 
possessed, or to which I may be in any manner entitled at 
thg time of my death or over which I may have power of 
testamentary disposition or appointment, including therein 
any legacies hereinbefore given which may lapse or fail for 
any reason, I give, devise and bequeath, absolutely and in 
fee simple and in equal shares, unto The New York Avenue 
Presbyterian Church, The George Washington University, 
The American University and Garfield Memorial Hospital, 
all of the District of Columbia. 

Item V: I particularly direct that the payment of legacies 
hereunder and the distribution of the residue shall take 
place only when the orderly liquidation of my estate will 
conveniently permit, and no interest shall be allowed on 
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legacies even though they are not paid within the usual 
time. 

Item VI: I hereby name, constitute and appoint The 
Riggs National Bank of Washington, D. C., a national bank¬ 
ing association organized and existing under the laws in 
force in the United States and having its principal office and 
place of business in the City of Washington, District of 
Columbia, to be the executor of this my last will and testa¬ 
ment, hereby giving unto my said executor full j}ower and 
discretion in the management and control of my estate, with 
the right and power to sell all or any portion thereof which 
it may deem necessary or advisable for the payment of my 
just debts or the advantageous settlement or protection of 
my estate, and no purchaser from my said execptor shall 
be under any obligation to see to the propriety of the sale 
or to the application of the purchase money. 

IN WITNESS WHEREOF I have hereunto set my 
hand and affixed my seal this 9th day of November, 
4 AD 1933 ^ 

WILMER WORTH (Seal) 

Signed, sealed, published and declared by Wilmer Worth, 
the above-named testator, as and for his last will and testa¬ 
ment, in our presence, and we, at his request, in hisj presence 
and in the presence of each other, have hereunto subscribed 
our names as attesting witnesses on the day and year last 
hereinbefore written. 

DOROTHY S. GERMAN 
Address 

90 Riggs Natl. Bank 
Washington, D. C. 

FOEEEST F. HEATON 
Address 
Same 

WILLIAM L. PAEKElk 
Address 
Same 

(Seal) 

(Endorsement: Last Will & Testament of Wilmer Worth, 
deceased, dated November 9, 1933. Filed November 24, 
1933. Theodore Cogswell, Register of Wills, D. £)., Clerk 
of Probate Court). 
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5 In the Supreme Court of the District of Columbia 

Holding a Probate Court 
In re Estate of Wilmer Worth, deceased. 

Administration No. 45828. 

Filed Dec 8 - 1933 

THEODORE COGSWELL, 
Register of Wills, D. C. 

Clerk of Probate Court 

Order for Probate 

I 

Upon consideration of the petition of The Riggs National 
Bank of Washington, D. C. y filed herein the 24th day of 
November, A. D. 1933, and it appearing to the satisfaction 
of the Court that all of the heirs at law and next of kin of 
Wilmer Worth, deceased, all adults, have consented to the 
probate of the Last Will and Testament of said Wilmer 
Worth, deceased, dated the 9th day of November, 1933, and 
that said will has been duly proved by the oaths of the sub¬ 
scribing witnesses thereto, and no objection to the probate 
of said will having been filed, it is this 8th day of December 
A. D. 1933, 

ADJUDGED, ORDERED and DECREED that the said 
will be and the same is hereby admitted to probate and 
record as a will of both real and personal property, and that 
Letters Testamentary do issue to The Riggs National Bank 
of Washington, D. C., the Executor named therein. 

JOSEPH W. COX 

Justice. 

(Endorsement: Order for Probate. Filed Dec. 8, 1933. 
Theodore Cogswell, Register of Wills, D. C., Clerk of pro¬ 
bate court). 

i 

6 Petition for Instructions . 

The Petition of The Riggs National Bank of Washington, 
D. C., respectfully shows unto the Court as follows: 

1. That your Petitioner is a national banking association 
organized and existing under the laws of the United States, 
with its principal office and place of business at 1503 Penn¬ 
sylvania Avenue, N. W., in the City of Washington, District 
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of Columbia, and is authorized to act as executor of the 
estates of persons deceased. 

2. That Wilmer Worth, late a resident of tljie City of 
Washington, District of Columbia, departed this life on the 
19th day of November, 1933, leaving a Last Will ^nd Testa¬ 
ment dated the 9th day of November, 1933, whiclji was duly 
filed in the Office of the Register of Wills, Cl^rk of the 
Probate Court, for the District of Columbia, and was duly 
proven and admitted to probate and record by this Court 
on the 8th day of December, 1933; letters testamentary were 
issued to your Petitioner, being the executor named in said 
Will, and Petitioner thereupon qualified thereifmder and 
has ever since performed its duties in connection with the 
administration of said estate. 

3. That all known debts of said estate and all legacies con¬ 
tained in said Will have been paid, with the exception of 
those devises and bequests contained in Items IJI and IV 
hereinafter referred to, and that the property in the estate 
as of July 15, 1935, consists of cash on hand, certain real 
estate notes, and interests in several pieces of ijeal estate 
in the District of Columbia, all as shown in a statement 
prepared by your Petitioner attached hereto an^l made a 
part hereof, marked Exhibit “A”. While the qmount of 
the ultimate collection on said notes and the amount real¬ 
izable on the said interests in real estate Cannot be 

7 stated with any accuracy at this time, your Petitioner 
believes that the ultimate value of the residuum of 
the estate, after payment of all debts, claims, devises, leg¬ 
acies, administration costs, and fees, will amount to a sub¬ 
stantial sum. 

4. That testator died less than one calendar month after 
the execution of the aforesaid Will, and your Petitioner is 
advised, and therefore avers, that because thereof certain 
devises and bequests made by Items III and I\f thereof, 
and hereinafter referred to, may be invalid a^ coming 
within the provisions of Section 42, Title 29 of thq Code of 
the District of Columbia, being Section 1635 of th^ Code of 
Laws for the District of Columbia, approved March. 3,1901, 
which section is as follows: 

“ Bequest for Religious Purposes —No devise or bequest 
of lands, or goods or chattels to any minister, public teacher, 
or preacher of the gospel, as such, or to any religious sect, 
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order, or denomination or to or for the support, use, or 
benefit, of, or in trust for any minister, public teacher, or 
preacher of the gospel, as such, or any religious sect, order, 
or denomination, shall be valid unless the same shall be 
made at least one calendar month before the death of the 
testator. * ’ 

5. Item III of said Will is as follows: 

“I further give and bequeath absolutely the following 
legacies: 

(a) Unto The Methodist Home of the District of Co¬ 
lumbia the sum of One Thousand Dollars ($1,000); 

(b) Unto The Presbyterian Home of Washington, D. C., 
the sum of One Thousand Dollars ($1,000); and 

(c) Unto The Baptist Home for Children, a District of 
Columbia organization, now located in Montgomery County, 
Maryland, the sum of One Thousand Dollars ($1,000).” 
Your Petitioner is in doubt as to whether any or all of the 
institutions named as legatees in this Item III are such as 
come within the meaning of the provisions of the aforesaid 
section of the Code, and as to whether the validity of the 
bequests to them or to any of them are affected by the fact 
that such bequests were made less than one calendar month 

before the death of the testator; and states that be- 
8 cause of such doubt the said legacies have not been 
paid, although there are sufficient funds available 
in the estate with which to pay them. 

6. Item IV of the said Will, being the residuary clause 
thereof, is as follows: 

“Item IV: All of the rest, residue and remainder of my 
property and estate, both real and personal, of whatever 
kind and wheresoever situate, of which I may die seized or 
possessed, or to which I may be in any manner entitled at 
the time of my death or over which I may have power of 
testamentary disposition or appointment, including therein 
any legacies hereinbefore given which may lapse or fail for 
any reason, I give, devise and bequeath, absolutely and in 
fee simple and in equal shares, unto The New York Avenue 
Presbyterian Church, The George Washington University, 
The American University, and Garfield Memorial Hospital, 
all of the District of Columbia. ’ ’ 

Your Petitioner doubts whether The New York Avenue 
Presbyterian Church, named in this Item IV as a residuary 
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devisee and legatee, is not such an institution as comes 
within the meaning of the provisions of the section of the 
Code quoted in Paragraph 4 hereof, and whether] the devise 
and bequest to it of a portion of the residuum of the estate 
is not therefore invalid as having been made leds than one 
calendar month before the death of the testator; and your 
Petitioner also is in some doubt as to whether the devise 
and bequest of a portion of the residuum to The American 
University is not invalid for the same reasons. As stated 
in Paragraph 3 hereof, your Petitioner believes that after 
the payment of all debts, claims, specific legacies, admin¬ 
istration costs, and fees, there will be a substantial amount 
in the residuum for distribution to those who may be en¬ 
titled thereto. 

7. That while by Item II of the Will, after making certain 
bequests to relatives and others, the testator provides that 
“in the event that any of the foregoing legatees; shall not 
survive me, his or her legacy shall lapse and fall into the 
residue of my estate ’ ’, and by the residuary clausd, Item IV, 
he expressly includes therein as a part of such residue “any 
legacies hereinbefore given which may lapse or fail for any 
reason”, which latter your Petitioner believes would include 
the bequests to the legatees mentioned in Item III should 
the same or any of them be void, nevertheless tie re is no 
provision in said Last Will and Testament respecting the 
disposition of any portion or portions of the residuary 
estate which may fail or be void for any reason. In this 
connection your Petitioner calls attention to the fol- 
9 lowing provision contained in Section 30, Title 29 of 
the Code of the District of Columbia, beir g Section 
1631 of the Code of Laws for the District of iColumbia 
approved March 3, 1901: 

“ * * * Unless a contrary intention appear bjp the will, 
such property as shall be comprised in any devise or bequest 
in such will which shall fail or be void or otherwise incap¬ 
able of taking effect shall be deemed included in the re¬ 
siduary devise or bequest, if any, contained in such will.” 
Your Petitioner is advised, and therefore avers, that there 
is some doubt as to whether said provision of lay includes 
a devise or bequest of any part of the residue itself which 
shall fail or be void or otherwise incapable of taking effect, 
or refers only to prior devises and bequests contained in 
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the Will, and therefore, in the event that this Court should 
hold any portion or portions of the residuary devise and 
bequest to be void because of that section of the Code quoted 
in Paragraph 4 hereof, your Petitioner is in doubt as to 
whether such portion or portions must go to the remaining 
residuary devisees and legatees not affected by said section, 
or whether such portion or portions must go to the heirs- 
at-law and next of kin as intestate property and be dis¬ 
tributed in accordance with the laws of descent and distribu¬ 
tion in force in the District of Columbia. 

8. That in the event this Court should hold that the devise 
and bequest of the residuum as to any of the devisees and 
legatees named in the residuary clause is void under the 
section of the Code quoted in Paragraph 4 above, and that 
the testator died intestate as to such part of the residuary 
devise and bequest so held void, the persons who will be 
entitled to such part of the estate, as the heirs-at-law and 
next of kin of decedent, and all of whom are adults, are the 
following : 

Francis Worth, Unionville, Chester County, Pennsyl¬ 
vania, brother; 

Mrs. Florence Kneeland, 719 West Lincoln Avenue, 
Fergus Falls, Minnesota, niece; 

Mrs. May W. Mathias, 351 West Sixth Street, Long 
Beach, Calif., niece; 

Mrs. Eloise W. Mallner, 40 Monroe Street, F.K. 6, New 
York City, niece; 

Mr. Ernest W. Worth, 5514 Fortieth Avenue West, 
Seattle, Wash., nephew; 

Mrs. Ola W. Cann, Newark, Del., neice; 

the said neice and nephew being children of deceased 
10 brothers of the decedent, Wilmer Worth. 

WHEREFORE, the premises considered, your 
Petitioner respectfully prays: 

1. That summons issue out of this Court to all of the 
beneficiaries named in Item III and Item IV of the afore¬ 
said Will of Wilmer Worth, deceased, requiring said parties 
to appear and answer each in its own behalf the matters set 
forth in this Petition in order that they may have an oppor¬ 
tunity to be heard respecting any right or claim that they 
or any of them may have under the aforesaid Will of the 
said Wilmer Worth, deceased; and further requiring said 
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parties, with the exception of The George Washington Uni¬ 
versity and Garfield Memorial Hospital, to make s uch show¬ 
ing to this Honorable Court as they deem necessary in order 
that this Court may properly determine whethjer or not 
they are such organizations as come within the plurview of 
the aforesaid section of the Code of Law for the District of 
Columbia. 

2. That summons issue out of this Court to the aforesaid 
Francis Worth, Mrs. Florence Kneeland, Mrs. May W. 
Mathias, Mrs. Eloise W. Mallner, Ernest W. W or ^ and 
Mrs. Ola W. Cann, as the heirs-at-law and next of kin of 
said Wilmer Worth, deceased, requiring them to appear 
and answer respecting any right or claim that jthey may 
have to the residue of the estate of the said Wilmqr Worth, 
deceased; and if all or any of said summons be returned not 
to be found that service on said person or persohs be had 
as is provided by the laws and rules relating to equity 
practice in this jurisdiction. 

3. That your Petitioner may receive the instructions of 
this Honorable Court as to the following: 

(a) Whether any of the institutions named as legatees 
in Item III of the aforesaid Will of Wilmer Worth, de¬ 
ceased, are such as come within the purview of Section 42, 
Title 29 of the Code of the District of Columbia, herein¬ 
before quoted, so as to render void the bequest oi^ bequests 
thereto as having been made less than one calendar month 
before the death of the testator, and if so, which sfcich insti¬ 
tution or institutions; 

(b) Whether as to such, if any, bequests in said 1 Item III 
as may be held void by this Court, the property included 

therein will fall into the residuum of the estate to 
11 be distributed as a part thereof. 

(c) Whether The New York Avenue Presbyterian 
Church and/or The American University, nam^d as re¬ 
siduary devisees and legatees in Item IV of said Will, are 
such as come within the purview of said Section!42, Title 
29 of the Code so as to render void the residuary devise and 
bequest as to them or either of them as having b^en made 
less than one calendar month before the death of the 
testator. 

(d) Whether, if this Court should determine the Residuary 
devise and bequest to be void as to The New Yorlj: Avenue 
Presbyterian Church and/or The American University, the 
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share or shares of such residuary devise and bequest which 
would otherwise go to one or the other or both of them, as 
the case may be, should, together with the property included 
in such bequests, if any, in Item III as may be held void, 
be distributed as part of the residue to the remaining de¬ 
visees and legatees in equal shares, or whether the property 
included in such share or shares and bequests must be 
treated as intestate estate to be distributed to the heirs-at- 
law and next of kin of decedent in accordance with the laws 
of descent and distribution in force in the District of 
Columbia. 

4. That your Petitioner may receive such other instruc¬ 
tions from this Honorable Court as will enable it to make 
lawful disposition of the property in the estate, and that it 
may have such further relief as to the Court may seem just 
and proper. 

THE RIGGS NATIONAL BANK 
OF WASHINGTON, D. C., 

1 By SIDNEY F. TALIAFERRO 

Vice President and Trust Officer . 

K F B 

HOGAN, DONOVAN, JONES, 

HARTSON & GUIDER, 

Attorneys for Petitioner . 

District of Columbia, ss : 

I, Sidney F. Taliaferro, Vice President and Trust Officer 
of The Riggs National Bank of Washington, D. C., being 
first duly sworn, on oath depose and say that I am Vice 
President and Trust Officer of The Riggs National Bank of 
Washington, D. C.; that I have read the foregoing and 
annexed petition by me subscribed as such Vice President 
and Trust Officer; that I know the contents thereof; 
12 that those matters and facts therein stated upon my 
knowledge are true, and those stated upon informa¬ 
tion and belief I believe to be true. 

SIDNEY F. TALIAFERRO 


Subscribed and sworn to before me this 15th day of 
August, 1935. 

WM. H. DORSEY, 

(Seal) Notary Public , D. C . 

My Commission Expires July 14, 1937. 
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13 Assets of Estate of Wilmer Worth 

As of July 15,1935. 

Admn. No. 45,828. 

Cash on hand $11,749.24 

Notes secured by first deeds of trust on real estate 


Maker 

Due 

% 

Albemarle Investment Co. 

8/4/36 

534 

American Storage Co. 

11/6/36 

6 

Flynn, Mary F. 

11/24/35 

6 

Wm. A. Hill Co. 

1/20/36 

534 

Lee, Blair 

8/3/35 

6 

May, Edgar H. & Mary I. 

5/2/36 

534 

Miller, W. C. & A. N. 

9/1/36 

534 

Miller Development Co. 

7/24/35 

534 

n n ii 

6/25/36 

534 

99 11 11 

9/2/36 

534 

91 11 11 

6/9/36 

6 

National Park Seminary Co. 

7/21/35 

6 

Prince, Leslie E. F. 

2/10/36 

6 

Schwab, James E. 

7/5/36 

6 

Shannon & Luchs, Inc. 
Standard Investment 

4/4/35 

51/2 

& Development Co. 

8/13/33 

6 

Stead, Robert, Jr. 

11/24/35 

6 

Thompson, Mary B. S. 

11/30/35 

6 

Williams, Maie H. 

12/18/35 

5y 2 

ii ii ii 

6/18/36 

5% 

ii ii ii 

12/18/36 

51/2 

ii ii ii 

6/18/37 

51/2 


Interests in Real Estate 


l/55th interest in Lots 4-22-23-53, Square 199, 
Washington, D. C., acquired on account of 


ace Value 

$5,000.00 

3,000.00 

2,000.00 

2,500.00 

3,000.00 

3,000.00 

1,500.00 

2,000.00 

500.00 

1,000.00 

1,000.00 

5,000.00 

1,750.00 

2,000.00 

2,000.00 

4,000.00 

1,000.00 

2,000.00 

1,500.00 

1,500.00 

2,500.00 

2,500.00 


foreclosure, assessed value of interest.$ 2,237.40 

3/44ths interest in Lot 131, Square 274, Wash¬ 
ington, D. C., acquired on account of fore¬ 
closure, assessed value of interest. 4,784.38 

14/123rds interest in Lots 23-24-28-29 and part 


Lot 65, Square 2843, Washington, D. C., ac¬ 


quired on account of foreclosure, assessed 

value of interest. 17,145.66 
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Estate also owns several notes originally secured on the 
above mentioned foreclosed properties. These notes are 
now considered of no value. 

Exhibit “A” 

(Endorsement: Petition for Instructions. Filed Aug. 19, 
1935. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

14 Answer of Respondents Francis Worth, Mrs. Flor¬ 
ence Kneeland, Mrs. May E. Mathias, Ernest W. 

Worth , Mrs. Ola W. Cann and Mrs. Eloise Worth Mall- 
ner to Petition for Instructions. 

Comes now, Francis Worth, Mrs. Florence Kneeland, Mrs. 
May E. Mathias, Ernest W. Worth, Mrs. Ola W. Cann and 
Mrs. Eloise Worth Mallner, and for answer to the petition 
for instructions filed herein by the Riggs National Bank, 
executor of the above estate, respectfully represent to the 
Court as follows: 

1 and i. Answering the allegations of paragraphs 1 and 
2 , these respondents admit the same. 

3. Not having sufficient knowledge as to the facts and 
matters alleged in paragraph three, these respondents can 
neither admit nor deny the same. 

4. Answering the allegations of paragraph 4, these re¬ 
spondents admit that the testator died less than one calen¬ 
dar month after the execution of the will of the decedent. 

They admit the laws as pleaded in said paragraph of said 
petition to be the laws of the District of Columbia. They 
state for reasons more fully hereinafter set forth, that cer¬ 
tain bequests and devises contained in Items III and IV of 
decedent’s last will are invalid, being governed and con¬ 
trolled by the aforesaid provisions of the law. 

5. They admit the allegations of this paragraph setting 
forth the bequests under decedent’s last will and testament 
to the Methodist Home of the District of Columbia, the 
Presbyterian Home of Washington, D. C., and the Baptist 
Home for Children, now located in Montgomery County, 
Maryland; upon information and belief they admit that the 

legacies due by reason of the aforesaid bequests have 

15 not been paid; they admit, upon information and 
belief that there are sufficient funds available in the 
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hands of the executor to pay said legacies. Ifor reasons 
more fully hereinafter set forth, they aver that each of the 
aforesaid legacies is invalid under the laws of the District 
of Columbia and that the same should not be paid in manner 
and form directed by the aforesaid last will and testament. 

6 . They admit the allegation of this paragraph setting 
forth Item IV. of the aforesaid will and that the same is the 
residuary clause thereof. Upon information and! belief they 
state that the New York Avenue Presbyterian Church, for 
reasons more fully hereinafter set forth, is prohibited from 
receiving and the executor prohibited from paying to it, 
any part of the residuum, for the reason that said bequest 
is invalid under the laws of the District of Columbia, and 
in particular, Section 42, Title 29 of the Code of Laws of 
the District of Columbia, as set forth in Paragrdph 4 of the 
petition filed herein. For the same reasons and, upon in¬ 
formation and belief, they state that that part of the resi¬ 
duum, devised and bequeath to the American University is 
invalid and void. 

7. Answering the allegations of Paragraph 7 df said peti¬ 
tion, they admit that by Item III of the will, after making 
certain bequests to the relatives and others, the testator 
provides that 4 ‘In the event that any of the foregoing 
legatees shall not survive me, his or her legacy shall lapse 
and fall into the residue of my estate”, and that by the 
residuary clause, Item IV., he expressly includes therein as 
part of said residue ‘ ‘ any legacies hereinbefore given which 
may lapse or fail for any reason.” Upon information and 
belief they state that the bequests to the legatees mentioned 
in Item III of the will, in the event any of thent should be 
held void, would fall into the residumm provided!for in said 
will. They admit that there is no provision iii said last 
will and testament respecting the disposition of sjny portion 
or portions of the residuary estate which may fail or be void 
for any reason. They admit that Section 30, Chapter 29 
of the Code of Laws of the District of Columbia! otherwise 

known as Section 1631, is correctly set forth in said 
16 petition. Upon information and belief they aver, for 

reasons more fully hereinafter set forth, that in the 
event any devise or bequest of any part of the residue itself 
should fail or be void, that any part thereof so held to be 
void under the laws of the District of Columbia would pass 
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as intestate property and must be distributed under the 
laws of descent and distribution in force and effect in the 
District of Columbia; upon information and belief they 
further say that this is likewise true of that part otherwise 
distributed under Item III of the said will, which might fall 
or be declared part of the residuum, insofar as any of the 
residuary beneficiaries or legatees would participate 
therein. 

8 . Answering the allegations of Paragraph 8, petitioners 
aver that in the event any part of decedent’s estate be held 
to pass under the laws of descent and distribution, the per¬ 
sons who Would take thereunder and their addresses are 
correctly set forth in this paragraph. Further answering 
said Bill of Complaint, these respondents further say, upon 
information and belief, the Methodist Home of the District 
of Columbia, referred to in Item III of said will, is pro¬ 
hibited from taking under the law’s of the District of Co¬ 
lumbia as aforesaid for the reason that the said Methodist 
Home of the District of Columbia is an incorporated body, 
duly incorporated under the laws of the District of Co¬ 
lumbia. That by the terms of its Charter, duly recorded 
the 21st day of January, 1889, in the office of the Recorder 
of Deeds for the District of Columbia, and recorded at 
Liber No. 4, Folio 419, Act of Incorporation, District of 
Columbia, the following appears upon the face of its 
Charter. 

“3. The particular business and objects of the Society 
shall be to provide for the aged and infirm members of the 
Methodist Episcopal Church of the Baltimore Conference 
within the District of Columbia, a comfortable home and to 
render such persons such assistance and relief as may be 
practicable therein. ’ ’ 

That in the rules and regulations for the governing of said 
home, duly promulgated by the managers and trustees of 
said homfe, the following rules are set forth: 

“6. All must remain as members of the church from 
which they were admitted to the home.” * * * 

“15. All visitors shall be treated with respect and 
17 attention and conducted through any part of the 
building. Particular attention shall be paid to min¬ 
isters of the Gospel and those whose visits are made for 
religious purposes.” 
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These respondents say that from the Charter and rules 
aforesaid, it is unmistakable that the said home is pro¬ 
hibited from taking under decedent’s will by reason of the 
provisions of the code aforesaid, and that any bdquest made 
in said will to the said Methodist Home of the District of 
Columbia must, under the laws of the District oi Columbia, 
be declared invalid and void, and must fall into the residuum 
or residuary clause of said will in accordance with the in¬ 
tent of the testator as expressed therein. 

That the said Presbyterian Home of the District of Co¬ 
lumbia is an incorporated body duly incorporated under the 
laws of the District of Columbia; that its Charter was duly 
recorded in the office of the Recorder of Deeds for the Dis¬ 
trict of Columbia on to wit the first day of May, 1906. That 
according to the original Charter, it appears: 

4 4 3. The particular business and object of the Society or 
Corporation shall be to provide for the aged and infirm 
members of the Presbyterian Churches of the District of 
Columbia, and other Presbyterian Churches within the 
bounds of the Presbytery of Washington City, outside of 
said District of Columbia, a comfortable home, and to ren¬ 
der such persons any assistance or relief that m^y be prac¬ 
tical therein. ’ ’ 

44 4. The number of trustees of the Society or Corporation 
for the first year shall be seventeen (17), two of whom shall 
be nominated by said Presbytery.” 

That according to the by-laws of the Corporation it 


appears: 

4 4 Article 1. Section 2. The object of this Society shall 
be 4 to provide for the aged and infirm members of the Pres¬ 
byterian Churches of the District of Columbia and other 
Presbyterian Churches within the bounds of the Presbytery 
of Washington City, outside of the District of Columbia, a 
comfortable home, and to render such persons any assis¬ 
tance or relief that may be practicable therein.” * * * 
4 4 Article 3, Section 1. The management of the affairs of 
the home shall be vested in the Board of Seventeen (17) 
trustees two (2) of whom shall be nominated by the Pres¬ 
bytery, etc. * * [ 

4 4 Article 3, Section 2. The Board of Manager^ shall also 
be elected by the Corporation at its annual meeting, having 
been nominated by the Pastors of the Churches included in 
the Corporation.” 
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Upon information and belief these respondents say 
18 further that in the order of business as indicated 
under the by-laws of said Corporation, there is pro¬ 
vided as part of the order of business, the election of trus¬ 
tees and managers from each church represented in the 
Corporation. And these respondents say that by reason of 
the foregoing, the Presbyterian Home of the District of 
Columbia is likewise prohibited from taking any bequest 
or devise under the will of the testator, the same being 
invalid and void under the provisions of the laws of the 
District of Columbia aforesaid, and that the same should 
fall into the residuum or residuary estate in accordance 
with the intention of the testator as expressed in his said 
will. 

Upon further information and belief, these respondents 
say that the Baptist Home for Children, mentioned in the 
said will of decedent, is an incorporated religious organiza¬ 
tion under the laws of the District of Columbia, the cer¬ 
tificate of incorporation being duly filed in the office of the 
recorder of deeds for the District of Columbia on to wit the 
15th day of January, 1915. That from said certificate of 
incorporation, it appears as follows: 

“3. That the objects and business of the said Society shall 
be to provide a comfortable home for and maintain and 
educate such dependent children of Baptist or other par¬ 
entage as may be committed to its care and also to afford 
such persons other assistance and relief in such a way as 
the trustees and managers may deem prudent and advis¬ 
able. 7 7 

“The application for admission of such children into 
said home shall be made to and acted upon by the managers 
and their successors in office and shall be subject to the 
approval of the executive board of the Columbia Associa¬ 
tion of Baptist Churches and their successors in office as 
prescribed by its Constitution and by-laws. 7 7 

Upon information and belief these respondents further 
say that according to the Constitution of the said Baptist 
Home for Children it is provided among other things: 

“Article 1, Section 1. The name of this home shall be 
‘The Baptist Home for Children. 7 7 7 . 

“Section 2.—Its object shall be the maintenance and edu¬ 
cation of such dependent children of Baptist or other par¬ 
entage as may be committed to its care. 
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“ Article 2, Section 1. The management of the af- 
19 fairs of said Home shall be vested in ^ Board of 
Trustees and a Board of Managers. 

‘ * Sec. 2. The Board of Trustees shall consist of seven men 
appointed by the Executive Board of the Columbia Asso¬ 
ciation of Baptist Churches. The management, disposition 
and care of the property of the Home shall be vested in said 
Board of Trustees, subject to review of the Executive Board 
of the Columbia Association of Baptist Churches.’’ 

“Sec. 3. The Board of Managers shall consisf of women 
appointed from the membership of the Churched constitut¬ 
ing the Columbia Association of Baptist Churches. They 
shall be appointed by their respective churches, subject to 
the approval of the Executive Board of the Columbia Asso¬ 
ciation. Each church shall be entitled to at least two repre¬ 
sentatives; there shall be one additional representative 
appointed from each church having 500 members and one 
additional representative for every additional 5CK|) members, 
or major part thereof. The Brookland Baptist Church 
shall be entitled to an honorary member appointed to the 
Board of Managers in perpetual recognition of the bene¬ 
ficence to the Baptist Home for Children of the late Mr. 
John B. Lord, who was a member of that Church.” 

These respondents further say that although the home is 
provided for children of Baptists or other parentage, upon 
information and belief they aver that the said ho^ne teaches 
religion according to the principles and tenets of the Bap¬ 
tist faith and practices, and for that reason, and in like 
manner, any bequest made in the will of the testator, as 
set forth in said Item III of said will, is invalid and void 
under the laws of the District of Columbia as aforesaid, and 
that such bequest should fall into the residuum or residuary 
estate in accordance with the intent of said testator, and be 
distributed thereunder. 

Upon further information and belief, these respondents 
say that the New York Avenue Presbyterian Church men¬ 
tioned in Item IV. of the residuary clause of decedent’s 
last will, is an incorporated religious body, duly incorpor¬ 
ated under the laws of the District of Columbia; that the 
certificate of incorporation for said New York Avenue 
Presbyterian Church was filed and recorded in tl^e office of 
the Recorder of Deeds for the District of Columbia (#741) 
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on to wit the 8th day of April, 1880. Upon information and 
belief these respondents aver that the said Church is a 
recognized religious institution, given entirely to the prac¬ 
tices and teaching of that part of the Christian religion 
known as the Presbyterian faith; that it is presided over 
by a duly ordained minister or ministers of the Presby¬ 
terian faith; that it conducts religious services under 
20 the guidance, control and direction of its minister 
or other duly licensed Presbytery ministers and that 
outside of being a church or institution for the teaching 
and practice of Presbytery teachings and tenets, it has no 
other business. That according to its constitution and by¬ 
laws, it is provided among other things as follows: 

“Doctrine and Polity This church is in doctrine and polity 
Presbyterian. It accepts and adopts the confession and 
faith, form of government, book of discipline, and directory 
for worship of the Presbyterian Church in the United States 
of America, and is connected with and subject to the juris¬ 
diction of the Presbytery of Washington City.” 

Upon information and belief these respondents say that 
the said bequest contained in the residuary clause of dece¬ 
dent’s last will as aforesaid, to the New York Avenue Pres¬ 
byterian Church, is invalid and void under the laws of the 
District of Columbia aforesaid, and that the same lapses or 
fails for that reason, and should be distributed as intestate 
estate under the laws of descent and distribution in force 
and effect in the District of Columbia. 

Upon information and belief your petitioners aver that 
the American University also mentioned in the residuary 
clause of decedent’s last will and testament is an incor¬ 
porated body, duly incorporated under an Act of Congress 
approved February 24, 1893, and, as amended, March 2, 
1895. That in the Act of Incorporation it is provided, 
among other things, that two-thirds of the trustees shall 
at all times be members of the Methodist Episcopal Church. 
That according to the by-laws of the said American Uni¬ 
versity, revised and adopted May 31, 1927, it is provided 
in Section III thereof as follows: 

“ Two-thirds in number of the trustees shall at all times 
be members of the Methodist Episcopal Church. ’ ’ 

Upon information and belief these respondents say that 
because of the mandatory provisions in its Charter, the said 
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American University is sectarian in character and that any 
bequest or devise to it under the residuary clause of said 
decedent is void and invalid, and that such bequest or devise 
becomes intestate property to be distributed under the 
laws of descent and distribution in force and effect 
21 in the District of Columbia. Further answering said 
petition these respondents say that although the 
decedent provided in his residuum clause for any lapse or 
void devises “heretofore” given, he failed to provide in 
his residuum clause for the devolution of any or all of 
those shares of the residuary legatees which would fail by 
inability to take or by reason of the laws of the District of 
Columbia, although it is apparent from a reading of the 
said will, that the same might have been done by decedent 
had he any intention to do so. They are advised and believe 
and for that reason aver that any part of the residuum 
which cannot pass under the laws of the District of Co¬ 
lumbia or for any other reason which could not be taken by 
the legatees named therein, must pass as intestate estate 
and be distributed under the laws of descent and distribu¬ 
tion in force and effect in the District of Columbia. 

Wherefore Having Fully Answered These Respondents 
Pray: 

1. That issues may be framed herein for the purposes of 
taking testimony in order to determine whether pr not the 
legatees or beneficiaries designated in Item III bf the said 
will and the New York Avenue Presbyterian Cnurch and 
the American University designated in Item Iy thereof, 
are prohibited by Section 42, Title 29 of the Codk of Laws 
of the District of Columbia from taking under said will. 

2. That this cause be set for hearing before the proper 
Court for the purposes of taking testimony hereunder. 

3. That if it be found by the Court that the aforesaid 
beneficiaries or legatees are prohibited from taking under 
the will of the said Wilmer Worth, deceased, that the same 
be declared to be intestate property and order i;hat same 
be distributed by the executor hereunder to those persons 
taking under the laws of descent and distribution in force 
and effect in the District of Columbia. 

4. And for such other and further relief as the nature of 
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the case may require and which to the Court may seem just 
and proper. 

! FRANCIS S. WORTH 

22 MRS. FLORENCE KNEELAND 

MRS. MAY E. MATHIAS 
ERNEST W. WORTH 
MRS. OLA W. CANN 
MRS. ELOISE WORTH MALLNER 

All by 

AUSTIN F. CANFIELD 

AUSTIN F. CANFIELD, 

Attorney for Respondents, 

637 Woodward Bldg., ! 

733 15th St., N. W., 

Washington, D. C. 

District of Columbia, ss: 

Austin F. Canfield, being first duly sworn deposes and 
says that each of the above named respondents is a non¬ 
resident of the District of Columbia; that he makes this 
affidavit for and on their behalf. That he has read the fore¬ 
going answer and verily believes the facts therein stated 
to be true. 

AUSTIN F. CANFIELD 


Subscribed and sworn to before me this 5th day of Decem¬ 
ber, A. D., 1935. 


HELEN R. SASSCER 


(Seal) 


Notary Public, D. C. 


(Endorsement: Answer of Respondents Francis Worth, 
Mrs. Florence Kneeland, Mrs. May E. Mathias, Ernest W. 
Worth, Mrs. Ola W. Cann, and Mrs. Eloise Worth Mallner 
to Petition for Instructions. Filed Dec. 6, 1935. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court). 


23 Answer of The American University to Petition of 
Executor Herein for Instructions. 

The American University, for answer to the petition for 
instructions filed by The Riggs National Bank of Wash¬ 
ington, D. C., executor herein, respectfully represents unto 
this Honorable Court: 
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1. That it admits the matters alleged in the paragraph 
numbered “1” of the said petition. 

2. That it admits the matters alleged in the paragraph 
numbered “2” of the said petition. 

3. That it is without knowledge as to the matters alleged 
in the paragraph numbered “3” of the said petition and, 
therefore, neither admits nor denies them. 

4. That, concerning the matters alleged in the paragraph 
numbered “4” of the said petition, it admits the allegation 
that the testator died less than one calendar mpnth after 
the execution of the Will herein; that, being advised upon 
the subject, it denies the allegation that, becaude the tes¬ 
tator died less than one calendar month after the execution 
of the said Will, the devise and bequest made by Item IV 
of the said Will to it may be invalid as coming within the 
provisions of Section 42, Title 29 of the Code of the Dis¬ 
trict of Columbia, being Section 1635 of the Coc^e of Law 
for the District of Columbia approved March 3, 1901, and 

concerning this it makes further answer hereinafter; 
24 that it is without knowledge as to the allegation that 
the other devises and bequests made by Items III 
and IV of the said Will may, for the same reastm, be in¬ 
valid, and, therefore, it neither admits nor denies that al¬ 
legation; and that it admits the allegation of the language 
of the said Section of the Code. 

5. That, as to the matters alleged in the paragraph num¬ 
bered “5” of the said petition, it admits the allegation of 
the language of Item III of the said Will; that it is without 
knowledge concerning the other allegations of the said 
paragraph, and, therefore, it neither admits nbr denies 
them. 

6. That, concerning the matters alleged in the paragraph 
numbered “6” of the said petition, it admits the allegation 
of the language of Item IV of the said Will, being the re¬ 
siduary clause thereof; that it is without knowledge as to 
the allegation that the devise and bequest in the said Item 
IV to The New York Avenue Presbyterian Church may be 
invalid because of the provisions of the aforementioned 
Section 42, Title 29 of the Code of the District of polumbia 
and the death of the testator less than one calendar month 
after execution of the said Will, and, therefore, jt neither 
admits nor denies that allegation; that it denies the allega¬ 
tion that the devise and bequest in the said Item IV to it, 
The American University, may be invalid for the same 
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reasons, and as to this it makes further answer herein¬ 
after; that it is without knowledge as to the remaining al¬ 
legation, concerning the amount which may remain in the 
residuuni of the estate for distribution after payment of 
all debts, claims, specific legacies, administration costs, and 
fees, and, therefore, it neither admits nor denies that alle¬ 
gation. 

7. That, as to the matters alleged in the paragraph 
numbered “7” of the said petition, it admits the al- 

25 legation that, by Item II of the Will, after making 
certain bequests to relatives and others, the testator 

provides that “In the event that any of the foregoing 
legatees shall not survive me, his or her legacy shall lapse 
and fall into the residue of my estate.”, and that, by the 
residuary clause, Item IV, he expressly includes therein 
as a part of such residue “any legacies hereinbefore given 
which may lapse or fail for any reason”; that it concurs 
in the petitioner’s allegation of belief that the aforemen¬ 
tioned provision of the said Item IV includes the bequests 
to the legatees mentioned in the said Item III, should the 
same or any of them be void; that it denies the allegation 
that there is no provision in the said Will respecting the 
disposition of any portion or portions of the residuary es¬ 
tate which may fail or be void for any reason, and as to 
this it niakes further answer hereinafter; that it admits the 
allegation of the language of a portion of Section 30, Title 
29 of the Code of the District of Columbia, being Section 
1G31 of the Code of Law for the District of Columbia ap¬ 
proved March 3, 1901, concerning lapsed or void devises; 
and that, being advised upon the subject, it denies the al¬ 
legation—that the provisions of the said Section 30, Title 
29 of the Code of the District of Columbia set forth in the 
said paragraph “7” of the petition may not include a de¬ 
vise or bequest of any part of the residue itself which shall 
fail or be void or otherwise incapable of taking effect, but 
rather i*efer only to prior devises and bequests contained 
in the Will, and that, therefore, in the event that this Court 
should hold any portion or portions of the residuary de¬ 
vise and bequest to be void because of Section 42, Title 29 
of the Code of the District of Columbia, such portion or 
portions may be required to go to the heirs at law and next 
of kin of the testator as intestate property and to be 

26 distributed in accordance with the laws of descent 
and distribution in force in the District of Columbia, 
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rather than to the remaining residuary legatees and de¬ 
visees not affected by the said Section 42, Title 29,—and 
as to this it makes further answer hereinafter. 

8. That, as to the matters alleged in the paragraph num¬ 
bered “8” of the said petition, it is without knowledge, 
and, therefore, it neither admits nor denies tho^e allega¬ 
tions. 

And for further answer the said The American Uni¬ 
versity respectfully represents unto this Honorable Court: 

9. That it is an educational corporation organized and 
existing under Special Acts of Congress, the first of which 
was approved February 24, 1893, and the second of which 
was approved March 2, 1895; that a true copy of each of 
the said Acts is attached hereto, designated as ‘ 4 Exhibit 
A”, and prayed to be read and considered as a paijt hereof; 
that the said Acts do not authorize a religious institution; 
that by the first of the said Acts the corporation is em¬ 
powered, among other things, to establish and maintain 
within the District of Columbia a university for the pro¬ 
motion of education, and to grant and confer diplomas and 
the usual college and university degrees; that the said Acts 
not only do not confine the Board of Trustees, the teaching 
staff, or the student body exclusively to any one religious 
sect or denomination, but further the said Acts do not men¬ 
tion any religious sect or denomination in any connection, 
except that the Act approved February 24, 1893, requires 
that two-thirds of the Board of Trustees shall at all times 
be members of the Methodist Episcopal Church. 

10. That the services rendered by this educational cor¬ 
poration to that portion of the public which it is able to 

reach are not governed or performed by affiliates of 
27 any one religious sect or denomination exclusively, 
nor is the benefit of these services confined to af¬ 
filiates of any one religious sect or denomination ex¬ 
clusively; that no attempt is made by the governing au¬ 
thorities of the said University to confine the membership 
of the Board of Trustees or the teaching staff or the stu¬ 
dent body exclusively to any one religious sect or denom¬ 
ination, "and in fact, the membership of none of these 
groups is exclusive in this respect; that, furthermore, re¬ 
ligious, sectarian, or denominational affiliation is in no way 
considered among the qualifications of an applicant for 
enrollment as a student, is accorded little or ncf consid¬ 
eration among the qualifications of persons selected for the 
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teaching staff, and is considered as to prospective members 
of the Board of Trustees only so far as is necessary to 
comply with the aforementioned requirement of the Act 
approved February 24, 1893, namely, that two-thirds of 
the said Board be at all times members of the Methodist 
Episcopal Church; that on or about October 3, 1935, the 
distribution of membership of the Board of Trustees, the 
Liberal Arts faculty, and the Liberal Arts student body 
of the said University among various religious creeds, 
sects, and denominations was, so far as could be ascer¬ 
tained from University records, as follows: 



Board of 

Liberal Arts 

Liberal Arts 

Denomination 

Trustees 

Faculty 

Student Body 

Methodist 

31 

19 

122 

Presbyterian 

1 

3 

58 

Episcopal 

2 

5 

47 

Baptist 


1 

21 

Congregational 


2 

16 

Christian 



12 

Catholic 


2 

10 

Hebrew 

1 


9 

Lutheran 

3 

2 

6 

Christian Science 



6 

Unitarian 



1 

Community 



1 

Evangelical 


1 

1 

Brethren 



1 

Swedenborgian 



1 

Reformed 


1 

1 

M. E. South 

3 



French Huguenot 


1 


Not designated 

5 


17 

Totals 

46 

37 

330; 


28 that no accurate record of such distribution of 
students or faculty members of the Graduate School, 
which comprises the remainder of the said University, is 
kept, but that it is advised and believes, and, therefore, 
avers that while a large number of these persons are Meth¬ 
odists, there is a substantial number of them who are iden¬ 
tified with other sects and denominations; that the above 
statistics are reasonably typical for the period of the said 


EIGGS NATIONAL BANK OF WASHINGTON, D. <!. 25 


University’s existence; that no effort is made tb indoctri¬ 
nate the teachings of any particular religious sect br denom¬ 
ination in members of the student body; that there are no 
church services conducted by the University an<ji there is 
no compulsion of attendance at other church services; that 
the University conducts a weekly chapel exercis^ on Wed¬ 
nesday of each week at which student attendance is re¬ 
quired and to which various speakers and miiiisters of 
various religious sects and denominations are invited to 
address the student body, but that the service is non-sec¬ 
tarian and non-denominational and is not intended or so 
conducted as to be exclusively a religious service, but 
rather to be a weekly gathering of the student body for 
the combined purposes of disseminating notices and other 
information of common concern to them and affording them 
an opportunity to hear inspirational talks of varies types. 

11. That it is advised and believes, and, therefore, avers 
that, in view of the facts set forth above in paragraphs “9” 
and “10” hereof, it is not such an institution as is included 
in the meaning of the aforementioned Section 4^, Title 29 
of the Code of the District of Columbia; that the afore¬ 
mentioned devise and bequest made by Item IV of the said 
Will to it is not a devise and bequest to any mini ster, pub¬ 
lic teacher, or preacher of the gospel, as such, or to any 

religious sect, order, or denomination, orj to or for 
29 the support, use, or benefit of, or in trusf for, any 

minister, public teacher, or preacher of tjie gospel, 
as such, or any religious sect, order, or denomination; and 
that, therefore, the said devise and bequest is not invalid, 
even though the testator died less than one calendar month 
after execution of the said Will. 

12. That, while the testator did not use anV express 
language in the said Will respecting the disposition of any 
portion or portions of the residuary estate wlpeh might 
fail or be void for any reason, nevertheless he (pearly im¬ 
plied, by the language of the Will as a whole and partic¬ 
ularly by the following language at the conclusion of Item 
II thereof— 

“In the event that any of the foregoing legatees shall 
not survive me, his or her legacy shall lapse and fall into 
the residue of my estate.”— 

and by the following language of Item IV thereof— 

“All of the rest, residue and remainder of my property 
and estate, both real and personal, of whatever Mnd and 
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wheresoever situate, of which I may die seized or pos¬ 
sessed, or to which I may be in any manner entitled at the 
time of my death or over which I may have power of testa¬ 
mentary disposition or appointment, including therein any 
legacies hereinbefore given which may lapse or fail for any 
reason, I give, devise and bequeath, absolutely and in fee 
simple and in equal shares, unto The New York Avenue 
Presbyterian Church, The George Washington University, 
The American University and Garfield Memorial Hospital, 
all of the District of Columbia.”—, 

that all property, of every kind and wheresoever it might 
be, over which he had any sufficient power of disposition 
and of which he had not already disposed should be covered 
by the said Item IV and be divided in equal shares among 
the devisees named therein, and that no property of any 
kind over which he had any sufficient power of disposition 
should be left as intestate property. 

13. That there appears by the said Will no intention of 
the testator that property included in any of the devises or 
bequests made by the aforementioned Item IV 
30 thereof, which shall fail or be void or otherwise in¬ 
capable of taking effect, shall not be deemed in¬ 
cluded in the residuary devise or bequest, as provided by 
the aforementioned Section 30, Title 29 of the Code of the 

i * 9 

District of Columbia in the case of “any devise or bequest 
* * *which shall fail or be void or otherwise incapable of 
taking effect” (Italics supplied.), and that the petitioner 
has not alleged any such intention of the testator, and that, 
therefore, any of the said devises and bequests which may 
lapse of be adjudged void must, in accordance with the 
language of that Section of the Code, be treated as in¬ 
cluded in the residuum and be distributed to the remain¬ 
ing residuary legatees, rather than be treated as intestate 
property and be distributed in accordance with the laws 
of descent and distribution in force in the District of Co¬ 
lumbia. 

WHEREFORE, the said The American University re¬ 
spectfully prays: 

1. That this Honorable Court instruct the petitionei 
herein that the property covered by any bequests in the 
aforementioned Item III of the said Will which may by it 
be adjudged void falls into the residuum of the estate and 
shall be distributed as a part thereof in accordance with 
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the provisions of the aforementioned Item IV ojf the said 
Will. 

2. That this Honorable Court instruct the petitioner 
herein that the devise and bequest made by the aforemen¬ 
tioned Item IV of the said Will to the said The American 
University is not a devise and bequest to any minister, 
public teacher, or preacher of the gospel, as such, or to 
any religious sect, order, or denomination, or to or for the 
support, use, or benefit of, or in trust for, any minister, 
public teacher, or preacher of the gospel, as such, or any 
religious sect, order, or denomination; and that the said 

devise and bequest is valid, even though the testator 
31 died less than one calendar month after execution 
of the said Will. 

3. That this Honorable Court instruct the petitioner 
herein that any property covered by any of the residuary 
devises or bequests made by the aforementioned Item IV 
of the said Will which may have lapsed or been adjudged 
void by this Honorable Court must be distributed, together 
with any property included in devises or bequests made in 
the aforementioned Item III of the said Will which may 
have lapsed or been adjudged void by this Honorable 
Court, to the remaining devisees and legatees named in the 
aforementioned Item IV of the said Will, in equal shares, 
as part of the residuum of the estate, and mu^t not be 
treated as intestate property to be distributed, in accor¬ 
dance with the laws of descent and distribution ih force in 
the District of Columbia, to the heirs at law and next of 
kin of the decedent. 

4. That this Honorable Court grant it such other and 
further relief as the Court may deem just and prbper. 

THE AMERICAN UNIVERSITY 

By A C CHRISTI^ 
President , Board of Trustees . 

Colladay, McGarraghy, Colladay & Wallace 
1331 G Street, Northwest 
Washington, D. C. 

Attorneys for The American University 
E. F. COLLADAY 
D C COLLADAY 


28 


THE GEORGE WASHINGTON UNIVERSITY ET AL. VS. 


District of Columbia, ss : 

I, A. C. Christie, President of the Board of Trustees of 
The American University, Washington, D. C., being first 
duly sworn, on oath do say that I have read the fore- 
32 going answer by me subscribed on its behalf and 
know the contents thereof, that the statements 
therein made upon personal knowledge are true and that 
the statements made therein upon information and belief 
I believe to be true. 

! A C CHRISTIE 

Subscribed and sworn to before me this 11th day of 
November, 1935. 

ELBERTA WOLFE HAYDEN 
(Seal) Notary Public, D . C. 

33 Exhibit A 

An Act to incorporate The American University: 

“Be it enacted by the Senate and Rouse of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That John H. Vincent, John E. Andrus, James M. 
Buckley, Mark Hoyt, Jesse L. Hurlbut, James M. King, 
Charles C. McCabe, Charles H. Payne, John E. Searles, 
Junior; John S. Huyler, of New York; Charles W. Buoy, 
J. A. M. Chapman, G. P. Hukill, Robert E. Pattison, 
Charles Scott, Mrs. Matthew Simpson, of Pennsylvania; 
Julia S. Carr, of North Carolina; David H. Carroll, Jacob 
Tome, Alpheus W. Wilson, of Maryland; Charles H. Fow¬ 
ler, of Minnesota; William M. Springer, J. B. Hobbs, of 
Illinois; John P. Newman, of Nebraska; Job H. Jackson, 
of Delaware; Redfield Proctor, of Vermont; W. W. Smith, 
of Virginia; D. B. Wesson, M. Burnham, of Massachu¬ 
setts; Thomas Bowman, of Missouri; and John F. Hurst, 
Louis E. McComas, Benjamin Charlton, Andrew B. Du¬ 
vall, Matthew G. Emery, Charles C. Glover, S. S. Henkle, 
Benjamin F. Leighton, John E. Beall, Aldis B. Browne, 
Mrs. John A. Logan, H. B. Moulton, Hiram Price, Mrs. 
Elizabeth J. Somers, Brainard H. Warner, and S. W. 
Woodward, of the District of Columbia, their associates 
and successors, two-thirds of whom shall at all times be 
members of the Methodist Episcopal Church, are hereby 
constituted a body politic and corporate by the name The 
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American University, with power to sue and be sued, 
plead and be impleaded, and have perpetual succession; to 
acquire, take by devise, bequest or otherwise, hold, pur¬ 
chase, encumber, and convey such real and personal estate 
as shall be required for the purpose of its incorporation; 
to make and use a common seal, and the same to alter at 
pleasure; to choose a board of trustees consisting of not 
more than fifty, of whom fifteen shall constitute $ quorum 
to do business, and which board shall be authorised to fill 
any vacancies in their number, to appoint such o®cers and 
agents as the business of the corporation shall require, and 
to make by-laws for the accomplishment of its purposes, 
for the management of its property, and for thfe regula¬ 
tion of its affairs. Said corporation is hereby empowered 
to establish and maintain within the District of Columbia 
a university for the promotion of education. The said 
corporation shall have power to grant and confer diplomas 
and the usual college and university degrees, and honorary 
degrees, and also such other powers as may be Necessary 
fully to carry out and execute the general purposbs of the 
said corporation as herein appearing. 

Sec. 2 That this act may be amended or repealed at any 
time by the Congress in its pleasure.” 

Approved, February 24, 1893. 

An Act to amend the Act to incorporate The American 
University: 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That the Act to incorporate The Ameriban Uni¬ 
versity, approved February twenty-fourth, eighteen hun¬ 
dred and ninety-three, be amended by striking ouj; the fol¬ 
lowing words, namely, “to choose a board of trustees, con¬ 
sisting of not more than fifty, of whom fifteen shall con¬ 
stitute a quorum to do business,” and by inserting 
34 in lieu thereof the following words, namely, “and 
the incorporators aforesaid, their associates and 
successors, who shall possess the qualifications herein re¬ 
quired, shall constitute a board of trustees, by w[hich the 
business of said corporation shall be transacted, which 
board shall hereafter consist of not less than forty nor 
more than fifty persons, eleven of whom shall constitute 
a quorum to do business.” 

Approved, March 2, 1895. 
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Exhibit A 

(Endorsement: Answer of the American University to 
Petition of Executor herein for instructions. Filed Nov. 
11, 1935. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

Joint and Several Answers of The George Wash- 

35 ington University and The Presbyterian Home of 
the District of Columbia to the Petition for Instruc¬ 
tions Filed by the Executor on the loth Day of August, 1935 

The respondents, The George Washington University 
and The Presbyterian Home of the District of Columbia, 
for answer to the petition filed herein by the Riggs Na¬ 
tional Bank of Washington, D. C. on the 15th day of 
August, 1935, respectfully show: 

1. and 2. They admit the allegations of paragraphs one 
and two of said petition. 

3. They believe the allegations of the third paragraph 
of said petition to be true. 

4. and 5. They admit the averments of fact in paragraphs 
four and five of the said petition to be true, but they are 
advised that the validity of the bequests to these respon¬ 
dents mentioned therein is not affected by the fact that such 
bequests were made less than one calendar month before 
the death of the testator. 

Further answering, they say that the respondent The 
Presbyterian Home of the District of Columbia was incor¬ 
porated on the 19th day of June, 1906, pursuant to the pro¬ 
visions of Sub-chapter 3, of the Code of Laws for the Dis¬ 
trict of Columbia, the objects of the corporation as stated 
in the certificate of incorporation filed in the office of the 
Recorder of Deeds pursuant to law, being “to pro- 

36 vide for the aged and infirm members of the Pres¬ 
byterian Churches of the District of Columbia, a 

comfortable home, and to render such persons any assis¬ 
tance or relief that may be practicable therein.” Said The 
Presbyterian Home of the District of Columbia is the only 
Presbyterian Home in Washington, D. C., and as these 
respondents are advised, is the organization intended by 
the testator to be the legatee as provided in Item IHb of 
the will of said decedent. 

6. These respondents admit to be true the allegations 
of fact contained in the sixth paragraph of said petition. 
They are advised that in case the devise or bequest to any 
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of said residuary devisees or legatees shall be held in¬ 
valid, the devises or bequests thus held to be invalid will 
not be distributable to the heirs at law or next of kin of 
said testator but will be legally distributable to the other 
residuary devisees and legatees mentioned in Itim IV of 
said will. 

7. These respondents admit to be true the allegations of 
fact contained in the seventh paragraph of said petition. 

8. These respondents are without knowledge as to the 
truth of the averments contained in the eighth paragraph 
of said petition and can neither admit nor deny fhe same, 
and if material hold the petitioner to strict proof thereof. 

THE GEORGE WASHINGTON UNIVERSITY 

By CHARLES N. HOLMES 

Comptroller 

WALTER C. CLEPHANE 
J. WILMER LATIMER 
GILBERT L. HALL 
Attorneys for said respondents 

(Corporate Seal) 

ATTEST: 

Secretary 


THE PRESBYTERIAN HOME OF THE DISTRICT OF 
COLUMBIA 

By JOHN C. PALMER 

(Corporate Seal) President , Board of Trustees 

ATTEST: 

Secretary 

(Endorsement: Joint and Several Answers of thfe George 
Washington University and The Presbyterian Home of the 
District of Columbia to the Petition for Instructions filed 
by the Executor. Filed Sept. 14, 1935. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court). 

37 Bill of Exceptions 


Be it remembered that at the trial of the issues in the 
above entitled proceedings joined as a result of a petition 
by The Riggs National Bank of Washington, D. C\, for in¬ 
structions as to its duty as executor, and the answers to 
said petition filed by Francis Worth, Mrs. Florence Knee- 
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land, Mrs. May E. Mathias, Ernest W. Worth, Mrs. Ola W. 
Cann, Mrs. Eloise Mallner, The American University, The 
George Washington University and Garfield Memorial 
Hospital^ which issues came on for hearing before Mr. Jus¬ 
tice Adkins, it was stipulated and agreed between all the 
interested parties to said proceedings that the cause might 
be taken as confessed as against the New York Avenue 
Presbyterian Church. 

And that the facts set forth in the said petition and in 
the said answers thereto in so far as they affect the issues 
involved in the appeal herein, are correctly stated therein, 
although the legal conclusions deducible from said facts 
as the same appear in said proceedings herein are not ad¬ 
mitted to be true. 

During the course of the argument, counsel for the next 
of kin of the decedent read to the Court the memorandum 
opinion delivered by the then Mr. Justice Wheat in the 
estate of Immanuel Moses Casanowicz, being administra¬ 
tion case No. 36,842, and which is the same opinion as that 
referred to by the Trial Justice in his memorandum opinion 
in the instant case. Said opinion by Mr. Justice Wheat is 
as follows: 

! “ The rule that when a residuary gift is to several 
38 persons as to one of whom it lapses or is void, his 
share goes to the heirs or next of kin of the testator 
and not to increase the shares of the residuary legatees is 
now so firmly established by such a weight of authority 
that I do not think I would be justified in disregarding it. 
The fund in dispute, therefore, should be divided among 
the next of kin of the testator.” 

(s) ALFRED A. WHEAT 

Justice 

December 21, 1929 

Estate of Immanuel Moses Casanowicz 

Nothing further having been introduced in the way of 
evidence by any of the parties hereto, thereupon after con¬ 
sideration of the issues involved as aforesaid the Trial 
Justice on the 25th day of May, 1936, passed the order as 
of said date appearing in the proceedings herein. 

To which action of the Trial Justice the said The Amer¬ 
ican University and The George Washington University by 
their respective counsel duly noted an exception. 
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And the said The American University and The George 
Washington University by their respective attorneys, re¬ 
quested the Justice presiding to sign, seal, enroll and make 
a part of the record the bill of exceptions of the said Uni¬ 
versities and it is accordingly done, now for then, this 26th 
day of June, 1936. 

(Seal) JESSE C ADKJNS 

Justice 


Consented to: 

ARTHUR J PHELAN 
Attorneys for The Riggs National Bcmk 

AUSTIN F CANFIELD 
WILLIAM T. HANNAN 

Attorneys for Francis Worth , Mrs. Florence Kneeland, 
Mrs. May E. Mathias , Ernest W. Worth, Mrs. Ola W. 
Cann , and Mrs. Eloise Mallner 

(Endorsement: Bill of Exceptions. Filed Jun., 26, 1936. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

39 Memorandum 

I adopt the opinion of Mr. Chief Justice Wheat in Es¬ 
tate of Casanowicz, Administration No. 36,842. 

The executor is instructed that the decedent died in¬ 
testate as to the bequest attempted to be given in Item IV 
of the will to The New York Avenue Presbyteriaji Church, 
and that the amount thereof should be divided ^mong the 
next of kin of decedent. 


The other questions raised by the executor )vere dis¬ 
posed of at the oral argument. 

May 19, 1936 ! 

JESSE C ADKINS 

Justice 

(Endorsement: Memorandum of Justice Adkins. Filed 
May 19,1936. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 


40 Order Instructing Executor 

Upon consideration of the petition of the Executor of the 
Estate of Wilmer Worth, deceased, for instructions as to 
the validity of certain bequests contained in Items HI and 


34 


THE GEORGE WASHINGTON UNIVERSITY ET AL. VS. 


IV of the Will of the said Wilmer Worth, deceased, and 
the answers filed thereto and the stipulation of facts filed 
in said cause, and the oral arguments of counsel, it is this 
25th day of May, 1936 

ADJUDGED AND ORDERED and the Executor is 
hereby instructed that the bequests contained in the Will 
of the said Wilmer Worth, deceased to the Methodist Home 
of the District of Columbia, the Presbyterian Home of 
Washington, D. C., and the Baptist Home for Children, a 
District of Columbia organization now located in Mont¬ 
gomery County, Maryland, contained in Item III of said 
Will are valid and should be paid by said Executor; that 
the bequests in the residuary clause, or Item IV of said 
Will, to the American University, George Washington Uni¬ 
versity and Garfield Memorial Hospital are valid and 
should be paid; that the bequest attempted to be given in 
Item IV of the Will to the New York Avenue Presbyterian 
Church is invalid and cannot be paid and that the decedent 
died intestate as to this attempted bequest, and that the 
amount thereof, therefore, should be divided among the 
next of kin of the decedent. 

! JESSE C ADKINS 

Justice 

(Endorsement: Order instructing Executor. Filed May 
25, 1936. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

41 The Clerk of said Court will, on behalf of The 
George Washington University and The American 
University, note an appeal from so much of the order passed 
on the 25th day of May, 1936, instructing the executor as to 
its duties, as holds that the decedent died intestate as to 
the property embraced in the bequest to the New York 
Avenue Presbyterian Church, and directs that the amount 
thereof shall be divided among the next of kin of the 
decedent. 

WALTER C. CLEPHANE 
J. WILMER LATIMER 
GILBERT L. HALL 

Attorneys for The George Washington University 
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COLLADAY, McGARRAGHY, COLLADAY 

& WALLACE 
By D. C. COLLADAY 
Attorneys for The American University 

June 14/36 Citation of Appeal waived 

AUSTIN F. CANFIELD 
Atty for next of kin 
ARTHUR J PHELAN 
Atty for Executor Petitioner 

(Endorsement: Note of Appeal. Filed June 11, 1936. 
Theodore Cogswell, Register of Wills, D. C., Clejrk of Pro¬ 
bate Court). 

42 Assignment of Errors 

The appellants, The George Washington University and 
The American University, hereby assign the following as 
the errors committed by the Trial Justice in his order 
passed the 25th day of May, 1936, instructing the executor, 
to wit: 

1. The ruling that the decedent died intestate as to the 
bequest to the New York Avenue Presbyterian Church. 

2. That the amount of said bequest should be divided 
among the next of kin of the decedent. 

WALTER C. CLEPHANE 
J. WILMER LATIMER 
GILBERT L. HALL j 

Attorneys for The George Washington University 
WALTER C. CLEPHANE 
J. WILMER LATIMER 
GILBERT L. HALL 

COLLADAY, McGARRAGHY, COLLADAY 

& WALLACE 
By D. C. COLLADAY 
Attorneys for The American University 

D. C. COLLADAY 
JOSEPH C. McGARRAGHY 
STEPHEN F. COLLADAY 
WILTON H. WALLACE 

(Endorsement: Assignment of Errors. Filed June 16, 
1936. Theodore Cogswell, Register of Wills, D. jC., Clerk 
of Probate Court). 
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43 Designation of Record for Court of Appeals 

The Clerk in making up the record upon the appeal in 
the above entitled case, will include therein the following: 

1. The last will and testament of Wilmer Worth. 

2. Order appointing the Riggs National Bank of Wash¬ 
ington, D. C., the executor of the estate of said decedent. 

3. Petition for instructions filed by said Executor. 

4. Answer of respondents Francis Worth, Mrs. Florence 
Kneeland, Mrs. May E. Mathias, Ernest W. Worth, Mrs. 
Ola W. Cann, and Mrs. Eloise Worth Wallner. 

5. Answer of The American University to said petition 
and exhibits attached thereto. 

6. Joint and several answer of The George Washington 
University and The Presbyterian Home of the District of 
Columbia. 

7. Bill of exceptions. 

8. Memorandum opinion of Mr. Justice Adkins. 

9. Order instructing executor, dated May 25, 1936. 

10. Notation of appeal by The George Washington Uni¬ 
versity and The American University. 

11. Assignment of errors. 

44 12. This designation. 

WALTER C. CLEPHANE 
J. WILMER LATIMER 
GILBERT L. HALL 
843 Investment Building 

Attorneys for The George Washington University 

E. F. COLLADAY 
D. C. COLLADAY 

COLLADAY, McGARRAGHY, COLLADAY 

& WALLACE 

1 1331 G Street, N. W. 

Attorneys for The American University 

(Endorsement: Designation of Record for Court of Ap¬ 
peals. Filed June 26, 1936. Theodore Cogswell, D. C., 
Clerk of Probate Court). 
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45 District Court of the United States for the District 

Columbia 

Holding a Probate Court 


District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 44, inclusive, 
to be true copies of the originals of certain papers on file 
in the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 45,828 estate of Wilmer Worth, deceased, 
wherein The George Washington University jand The 
American University are appellants and The I^iggs Na¬ 
tional Bank of Washington, D. C., Executor as | appellee, 
the same constituting a full, true, and correct transcript 
of record of proceedings had in said cause according to 
the Designation of counsel filed therein and made a part 
hereof. 

I further Certify, That the bond for appeal, inj the pen¬ 
alty of Two Thousand ($2,000.) dollars, was dul^ filed by 
said appellants, and approved by said Court on j the 15th 
day of June, A. D. 1936. 

In Testimony Whereof, I hereunto subscribe }ny name 
and affix the seal of the said Probate Court, this llth day 
of August, A. D. 1936. 

THEODORE COGSWELL 
Register of Wills for the District of Columbia, 
Clerk of the Probate Court. 

(Seal) I 

Endorsed: Form 112 No.Estate of .. 

deceased. Office of Register of Wills Clerk of the| Probate 
Court, Washington, D. C. 

U. S. Government Printing Office 13-1231 

Endorsed on Cover: No. 6833. The George Washington 
University et al vs. Riggs National Bank of Washington, 
D. C. Executor. United States Court of Appeals for the 
District of Columbia Filed Sep 18 1936 Moncure Burke, 
Clerk 
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Untteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 

April Term, 1936. 

No. 6833. 

The George Washington University, 

The American University, 

Appellants , 

v. 

The Riggs National Bank of Washington, D. C., 

Executor, Appellee . 

■ 

— 

BRIEF ON BEHALF OF APPELLAN^. 

STATEMENT OF FACTS. 

Wilmer Worth, late a resident of the District of 
Columbia, died November 19, 1933, leaving a Ast will 
and testament dated the 9th day of November, 1933 
(R. 5, 32), which was duly admitted to probate and 
record at the office of the Register of Wills for said 
District (R. 4). The Riggs National Bank, thp execu¬ 
tor of the estate, has since been in the 
of its duties as such executor and has paid 
known debts of the estate, and is now 
tribute the remainder in it hands, which 
both real and personal esate (R. 4-10). 

As will appear from the above statement, 
tor died about ten days after executing his 
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(by virtue of Section 42, Title 29 of tbe Code of the 
District) invalidating a bequest to the New York Ave¬ 
nue Presbyterian Church of one-fourth of the resid¬ 
uary estate. 

When the case was presented to the Court below the 
executor was uncertain whether the legatees men¬ 
tioned in Item III of the will were prevented, because 
of the possibility of their being religious or denomi¬ 
national institutions, from taking the legacies be¬ 
queathed to them; and in its petition for instructions, 
hereinafter referred to, a prayer was inserted for a 
determination of that question (R. 9). That question 
has been determined in favor of the legatees by the 
decretal order of the Court below (R. 34), from which 
portion of the order no appeal has been taken (R. 
34), so that that question is not before this Court. 
The fact that such a prayer was inserted in the peti¬ 
tion accounts for the answer of the Presbyterian 
Home of the District of Columbia (one of said lega¬ 
tees) being inserted in this record. Being a joint an¬ 
swer with The George Washington University, it 
could not be separated from the answer of that re¬ 
spondent. 

The remaining question for determination by the 
Court below was whether the bequest of one-fourth of 
the residuum to the New York Avenue Presbyterian 
Church (which was undoubtedly invalid under the sec¬ 
tion of the Code hereinabove referred to) passed to 
the next of kin of the testator or to the other legatees 
mentioned in the residuary paragraph. 

This question was decided by the Court below in 
favor of the next of kin (R. 33, 34). From the portion 
of the decretal order to that effect, the present appel¬ 
lants, being two of the three other residuary legatees, 


have noted their appeal, the third of said remaining 
residuary legatees, Garfield Memorial Hospital, not 
having appealed. 

The question for determination here, then^ is this: 

IS THE INVALID BEQUEST TO TljuE NEW 
YORK AVENUE PRESBYTERIAN CHURCH 
DISTRIBUTABLE TO THE NEXT OF KIN OF 
THE TESTATOR OR TO THE OTHER! RESID¬ 
UARY LEGATEES? 

Assignment of Errors. 

(R. 35) 

1. The ruling that the decedent died intestate as to 
the bequest to the New York Avenue Presbyterian 
Church. 

2. That the amount of said bequest should be divided 
among the next of kin of the decedent. 

ARGUMENT. 

Item IV of the will is in the following language 
(R. 2): 

“Item IV: All of the rest, residue and re¬ 
mainder of my property and estate, both real and 
personal, of whatever kind and wheresoever sit¬ 
uate, of which I may die seized or possessed, or 
to which I may be in any manner entitled at the 
time of my death or over which I may have power 
of testamentary disposition or appointment, in¬ 
cluding therein any legacies hereinbefojre given 
which may lapse or fail for any reasoi^, I give, 
devise and bequeath, absolutely and in f^e simple 
and in equal shares, unto The New Yorli Avenue 
Presbyterian Church, The George Walshington 
University, The American University and Gar- 
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field Memorial Hospital, all of the District of Co¬ 
lumbia. ’ 9 

i 

It is contended by appellants that the void legacy 
is distributable among the other residuary legatees 
for the following reasons: 

(a) The intention of the testator that the void leg¬ 
acy shall pass to the remaining residuary legatee is 
clear. , 

(b) By virtue of Section 1631 (Title 29, Chapter 2, 
Section 30) of the Code of the District of Columbia 
it should so pass. 

(c) Under the common law rule as it should be ap¬ 
plied here, a void residuary legacy will pass to the 
remaining residuary legatees. 

Intention of Testator. 

In Item II of the will (R. 2), after bequeathing a 
number of legacies to relatives and friends, among 
whom are the individual appellees, the testator says: 
4 ‘In the event that any of the foregoing legatees shall 
not survive me, his or her legacy shall lapse and fall 
into the residue of my estate.” He then bequeaths three 
general legacies, followed by the residuary item in 
which he bequeaths to four eleemosynary institutions, 
including the church (R. 2), “all the rest, residue and 
remainder of my property and estate, both real and 
personal, of whatever kind and wheresoever situate, of 
which I may die seized or possessed, or to which I may 
be in any manner entitled at the time of my death or 
over which I may have power of testamentary disposi¬ 
tion or appointment, including therein any legacies 
hereinbefore given which may lapse or fail for any 
reason.” He thus in two different portions of the 
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will expresses a very distinct intent not to die intestate 
as to any of his property. 

A reading of the will as a whole shows nnmistak- 


ably the plan on which it was drawn. It clearly falls 
into two essential parts. 

The first part is Item II, and in it the testajor cared 
for all the individuals, including the appellees, jto whom 
he intended any of his property to go. 

The second part is Items III and IV, and in it the 
testator provided for all the institutions to which he 
wished any of his property to go. 

At the conclusion of Item II, as we have seen, he 
provided that any part of the property covered by 
that Item which could not pass as directed therein, 
should fall into the residue— i. e go to institutions. 
In Item III he provided legacies of definite [amounts 
of money to three institutions, and in Item T^, as we 
have seen, he provided for all the rest of his property 
of every kind to go in equal shares to four <|)ther in¬ 
stitutions. At the end of this part of the will, in Item 
IV, he provided for the passage of any property cov¬ 
ered by the second part of the will which could not 
pass as directed. Item III, however, did not have at 
its conclusion a provision to care for legacies therein 
which might not be legally paid, as Item II did have; 
and, therefore, in Item IV the testator, through an 
overabundance of caution, supplied what he thought 
to be the necessary language by saying, “including 
therein any legacies hereinbefore given which may 
lapse or fail for any reason”. The use of that word, 
“hereinbefore”, serves as the only foundation for 
doubt as to the testator’s intention that any failing 
portion of the residuary devise and bequest in Item 
IV, should go to the other institutions namedj in that 
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item rather than pass as intestate property to the heirs 
and next of kin. Realizing the plan on which the will 
was drawn, we can not but see that for this one word 
to have the effect which the appellees seek to give it 
was never contemplated or intended by the testator. 
In the face of his desire, plainly evident from the will, 
to dispose of all of his property by will and to die 
intestate as to none of it, can it be said, because of this 
evident misuse of a single word, that it was the testa¬ 
tor’s intent that any of his next of kin should benefit 
therefrom? 

Certainlv the will is to be construed with reference 
•/ 

to all of its 44 four corners”; the intent of the testator 
is the cardinal thing to be sought, and it must be 
gathered from the whole will and not from detached 
paragraphs or phrases. Equally certain is the pre¬ 
sumption against intestacy of any part of the testa¬ 
tor’s estate. These principles are axiomatic. It has 
been laid down times without number, both in this 
jurisdiction and everywhere else, that no presumption 
of an intent to die intestate as to any part of a testa¬ 
tor’s property is allowed when the words of his will 
may fairly carry the whole, and also that a general 
intent is of weight in determining what was intended 
by particular bequests that may admit of enlarged or 
limited construction. Given v. Hilton, 95 U. S. 591, 
24 L. Ed. 458. 

The language of the Supreme Court of the United 
States ih Young Women's Christian Home v. French, 
187 U. S. 401, 47 L. Ed. 233 (page 417) would seem 
to be applicable in the case at bar. 

“Reading this will from the standpoint of the 
testatrix, as we must, we think it not open to doubt 
that she intended to dispose of all of her estate, 
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and did not intend to die intestate as to a]ny part 
of it; that she had in mind only three objects of 
her bounty, her husband, her son, and the home, 
and that her intention, failing husband and son, 
was that the home should take.” 


In the case of Eaton v. Brown , 193 U. S. 411, 48 L. 
Ed. 730, which went up from this Court, the will began 
with the following words: “I am going on a Journey 
and may not ever return. And if I do not, tlnjs is my 
last request.” It was contended that the \|ill was 
conditioned upon an event which did not come to pass. 
But the Supreme Court, in an opinion by Mr. J Justice 
Holmes, says that it cannot be disputed tha|: gram¬ 
matically and literally the words “if I do not fetum” 
are the condition of the whole “last request,” never¬ 
theless “to a certain extent, not to be exactly defined, 
but depending on judgment and tact, the primary im¬ 
port of isolated words may be held to be modified and 
controlled by the dominant intention, to be gathered 
from the instrument as a whole. Bearing these op¬ 
posing considerations in mind, the court is of opinion 
that the will should be admitted to proof.” 

No fact in the case at bar is clearer than i;hat the 
testator had no intent whatsoever that any next of kin 
as such should take any of his property. In fact, we 
may go further and say that it is perfecly cleaij that he 
had every intention not to die intestate as to any of 
his property, and that that intent is manifested from 
reading the will. 

In this District from the earliest times the rije here¬ 
inabove announced has been followed. For instance, 
in the case of Marion v. Williams , 20 D. C. 20, Mr. 
Justice Bradley, quoting the language of tlje great 
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Chief Justice Marshall in Finlay v. King's Lessee, 3 
Pet. 377, said: 

“The intent of the testator is the cardinal rule 
in the construction of wills; and if that intent can 
be clearly perceived, and is not contrary to some 
positive rule of law, it must prevail, although in 
giving effect to it some words should be rejected 
or so restrained in their application as materially 
to change the literal meaning of the particular 
sentence."* 

This principle has been announced in many cases in 
this Court where it has applied the presumtion against 
intestacV, as in Kennedy v. Alexander, 21 App. D. C. 
424; Galloway v. Galloway, 32 App. D. C. 76; Presbrey 
v. Simpson, et al., 53 App. D. C. 358; Wash. Loan & 
Trust Co., et al., v. Hammond, et al., 51 App. D. C. 
260, 262. 

In the case of Young v. The Norris Peters Company, 
27 App. D. C. 140, this Court said at page 147, that: 

“Courts, as a general rule, will always construe 
a residuary clause so as to prevent intestacy as 
regards any part of the testator’s estate, unless 
there is an apparent intention to the contrary.” 

The latest enunciation of this doctrine by this Court 
is found in Walker v. Thomas (February 4, 1935), 64 
App. D. C. 148. 

A case involving language somewhat akin to that 
employed in the will in the case at bar is that of Aitken 
v. Sharp, et al., 93 N. J. Eq. 336,115 Atl. 912. A testa¬ 
trix in the third paragraph of her will directed that 
“all of the rest, residue and remainder of my estate, 
real and personal, wheresoever situate, thus including 
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lapsed legacies ,* I wish divided into four equal por¬ 
tions/ ’ and in the fourth paragraph she bequeathed 
a one-fourth portion to several persons, to some others 
one-twelfth, and to others three-twelfths. A legatee 
of three-twelfths died in testatrix’s lifetime, with the 
resultant lapse. The court held that as it plainly ap¬ 
peared from the will that testatrix did not intend to 
die intestate as to any part of her property, the words 
“thus including lapsed legacies” took the case out of 
the rule applied in many cases, which would pass the 
legacies to the next of kin. Although there was in the 
residuary item of that will no language which in terms 
unmistakably related to the portion of the residuary 
estate which lapsed, and it might be said thai the lan¬ 
guage underscored (as it was contended it did do) re¬ 
ferred merely to the legacies mentioned in the pre¬ 
ceding paragraphs, nevertheless the court gathered 
such a plain intent on the part of the testatrix not to 
die intestate as to any part of the property, that it 
was held that the lapsed legacy passed to the remain¬ 
ing residuary legatees. 

Effect of Section 1631 of the D. C. Code. 

Section 1631 of the District of Columbia Cole (Title 
29, Chapter 2, Section 30) or that part of it which is 
relevant to this discussion, is in the following lan¬ 
guage : 

“Unless a contrary intention appear by the will, 
such property as shall be comprised in any devise 
or bequest in such will which shall fail of be void 
or otherwise incapable of taking effect shall be 
deemed included in the residuary devise, or be¬ 
quest, if any,.contained in such will.” 


•Italics ours. 
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This statute on its face is so all-inclusive as to leave 
little doubt but that, whatever the rule might have 
been prior to the statute, a void bequest either gen¬ 
eral or specific in character, or in the residuary item, 
would be considered as a part of the residuary estate 
and pass to the residuary legatees capable of taking. 
The statute uses the words “any devise or bequest”. 
On its face it is intended to cover cases of just this 
sort. No good reason is seen why the court should 
give it such a narrow construction as to make it apply 
only to general or specific bequests as distinguished 
from residuary bequests. It would appear to be in¬ 
tended to lay down a statutory rule of construction 
which the courts should apply where the will affords 
no guide to the court in determining the devolution 
of thd title to the property. No case has been dis¬ 
covered in this District in which this statute, so far 
as concerns residuary bequests, has been construed. 
The case, therefore, is one of first impression here. 
If it is to be assumed that the will itself contains no 
sufficient guide for the court, then the absence of in¬ 
tent one way or the other on the part of the testator 
must be supplied by the intent of Congress in the 
passage of this Act. 

Similar acts are in force in a few of the states, as 
in North Carolina, in which state the case of Barfield 
v. Carr , 169 N. C. 574, 86 S. E., 497, arose. The statute 
there under construction was almost identical with 
that in force in the District of Columbia, and the court 
did not hesitate to give to that statute the effect con¬ 
tended here for our similar District of Columbia stat¬ 
ute, citing among other cases that of Saunders v. 
Saunders , 108 N. C. 327, in which the Court said: “The 
purpose of this statute is too clear to admit of ques- 
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tion.” It is true that in Rhode Island, Virginia and 
Pennsylvania the courts have construed th^ general 
language of the statute so as to apply it only Ito lapsed 
specific or general legacies and devises, and not to 
residuary dispositions; but it is respectfully submitted 
that such a limitation is entirely unwarranted and un¬ 
reasonable, and that the reasoning of the NeW Jersey 
Court in Aitken v. Sharp , supra , is much more satis¬ 
factory. That case has already been hereinbefore re¬ 
ferred to. The residuary clause there under construc¬ 
tion directed that “all of the rest, residue and re¬ 
mainder of my estate, real and personal, wheresoever 
situate, thus including lapsed legacies* I wish divided 
into four equal portions”. Due to the death of one of 
the residuary legatees the same question was there 
presented as is presented here. It will be observed 
that the “lapsed legacies” mentioned were not ex¬ 
pressly referred to as the lapsed legacies in ^:he resid¬ 
uary clause, but the phrase was used generally, and 
it was construed to embrace those legacies in xhe resid¬ 
uary clause which had lapsed. A similar ruling was 
made in re Buttner’s Will, 243 N. Y. 1, 152 N. E. 447. 

It would seem to have been the evident intent of 
Congress to insert in every will which does not pro¬ 
vide for the lapsing of legacies, the statutory provi¬ 
sion that “any devise or bequest” which sh^ll fail or 
be void or otherwise incapable of taking effect, shall 
be included in the residuary devise or beqjiest, and 
to give to the statutory intent thus inserted ir|L the will, 
the same broad construction as was given to the testa¬ 
mentary intent found in Aitken v. Sharp and Buttner’s 
Will, supra . There is no good reason for any other 
construction. 


•Italics ours. 
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The Rule Preventing Accretion for the Benefit of the 
Other Residuary Legatees is Fallacious, Opposed 
in the Minority of the States, Abolished by Stat¬ 
ute in Others, and Should Not Be Followed Here. 

It will not be disputed that the rule was early estab¬ 
lished in England to the effect that when a legacy in 
the residuary clause lapsed or was declared void, the 
amount of that legacy went to the next of kin instead 
of to the other residuary legatees. This rule has been 
generally and rather blindly followed in the courts of 
this country. A number of states have, however, de¬ 
clared its absurdity and declined to follow it. It is 
hoped that the showing made in this brief will be suf¬ 
ficiently persuasive to induce this Court to hold that 
it should not be adopted here. 

The rule apparently had its origin in England about 
the time of the decision in Bagwell v. Dry (1721), 1 
P. Wms. 700, 24 English Reprint, 577. The testator in 
that cafee had divided the residuum of his estate into 
fourths, and bequeathed one-fourth to each legatee. 
One of the residuary legatees died in the testator’s 
lifetime, as a result of which that fourth part lapsed. 
It was held that that one-fourth part could not go to 
the surviving residuary legatees “because each of 
them had but a fourth devised to them in common, and 
the death of the fourth residuary legatee could not 
avail them, as it would have done, had they been all 
joint legatees, for then the share of the legatee dying 
in the life of the testator would have gone to the sur¬ 
vivors.” 

The decision in that case, perhaps well-reasoned 
upon the facts there presented, seems to have been 
followed by the English courts without very much 
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consideration for a number of years, and Applied to 
all cases where a portion of a residuary beqhest lapsed 
or was found to be void, and the portion tl^us voided 
was held to devolve upon the next of kin. ( Leake v. 
Robinson —1817—2 Meriv. 363, 35 Eng. Reprint, 979, 
Skrymsher v. Northcote —1818—1 Swanst. 566, 36 Eng. 
Reprint, 507.) 

But the English courts have appreciated the injus¬ 
tice of the rule as applied universally to all estates of 
which a portion of the residuary bequest f ailed, and 
have held that there must be several exceptions to the 
rule, as, for instance, where the residuary estate was 
given to several persons as a class, or wh^re a con¬ 
trary intent could be gathered from the language of 
the will. See Evans v. Field (1839), 8 L. J. Ch. N. S. 
264; re Wilkins (1920), 2 Ch. 63, 123 L. T. N. S. 571, 
re Funster (1909), 1 Ch. Div. 103, 99 L. T. N. S. 921. 

The rule as originally stated was applied in Humble 
v. Shore (1847), 7 Hare 247, where a testatrix by her 
codicil directed that her trustees should stand pos¬ 
sessed of a one-sixth share in a residuary estate upon 
certain trusts, and that the same ultimately should 
sink into the residue of her estate and be disposed of 
accordingly. The trust failed as to this sh^re. Not¬ 
withstanding this language in the will, Vice-Chancel¬ 
lor Wigram held that such language was not sufficient 
to continue this residue in the residue, but that it 
went to the next of kin and heirs at law. This case 
was followed in a number of other English (jases, with 
the judges, however, protesting against the sense of 
the doctrine and avoiding its effect wherever possible. 

An illustration of the dissatisfaction of the English 
courts with this enunciation of the law is found in 
Lloyd v. Lloyd (1841), 4 Beav. 231, 49 English Re- 
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print 328. Although the court felt bound by English 
precedent, the judge said that he was satisfied that if 
the testatrix had contemplated the event which hap¬ 
pened, she would have given the whole of the share of 
the residue to her children in the way she had given 
the remainder. 

At last in the year 1893 the doctrine as announced 
in the cases of Bagivell v. Dry, supra, and Humble v. 
Shore, supra, was expressly overruled (re Palmer— 
1893—3 Ch. Div. 369, 62 L. J. Ch. N. S. 988), Lopes, 
L. J. in this case saying: “This case” referring to 
Humble v. Shore, supra), “has had an eventful and 
chequered existence, always critcized, sometimes ap¬ 
proved, sometimes disapproved, distinguished from 
other cases when to my mind the distinction was so 
minute as to be almost imperceptible, and constantly 
treated with scanty respect both by the judges and the 
profession . It is difficidt to understand the principle 
of the decision or the reasoning by which it was ar¬ 
rived at. * * * It is difficult to understand how 

Humble v. Shore has lived so long—its only merit, if 
it has one, is longevity. I think notwithstanding its 
longevity, it should be overruled ” 

So in the succeeding case of re Dunster (1909), 1 
Ch. Div. 103, 78 L. J. Ch. N. S. 138, the court said that 
while the arguments by which the rule was arrived at 
are perfectly intelligible and perhaps plausible, never¬ 
theless the effect of it is to defeat the testator’s inten¬ 
tion in almost every case in which it is applied. 

Since the decision in re Palmer, supra, the English 
courts have declined to follow the rule. See re Allan 
(1903), 1 Ch. Div. 276, 72 L. J. Ch. N. S. 150; re Whit¬ 
ing (1913), 2 L. R. Ch. Div. 1, 82 L. J. Ch. N. S. 309; 
Turner v. Walter, 56 S. J. 632; re Whist on (1923) 
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W. N. (Eng.) 129, 67 Sol. Jo. 535; re Wilkins (1920) 

. 2 Ch. 63, 123 L. T. N. S. 571. 

In the New Jersey case of Aitken v. Shc^rp, supra , 
the court said: 

“I think it is therefore quite clear t)hat, under 
the law of England at the present tim^, upon the 
death of Helen Blackmar, the legacy would con¬ 
tinue in the residue and be distributed as such. 
While in the early English cases the courts pro¬ 
claimed the duty of the judge to be, to ascertain 
the intent of the testator and then give it effect, 
yet, in their tenderness for the heir at law, leaned 
very strongly to defeat this purpose and create 
intestacy; and Mr. Justice Mitchell, in Re Gray’s 
Estate, 147 Pa. 67-74, 23 Atl. 205, 206,, gives the 
plain reason for this rule or purpose where he 
says: 

‘The rule is in fact a concession to the set 
policy of English law, nowhere more severely 
asserted than in chancery, to keep the devolu¬ 
tion of property in the regular channels, to the 
heir and next of kin, whenever it can be done.’ 

“In considering this case, therefore, if the doc¬ 
trine of Humble v. Shore has not received the ap¬ 
proval of our courts in such manner as to be bind¬ 
ing on this court, it is its duty to adopt such rule 
in the construction of this will as wiljl be in ac¬ 
cord with reason and common sense. Humble v. 
Shore was cited by Chancellor Runyop in Garth- 
waite’s Ex’rs v. Lewis, supra, and by Vice Chan¬ 
cellor Van Fleet in Burnet v. Burnet, 3p N. J. Eq. 
595, but for the purpose only of stating the gen¬ 
eral rule. The cases had not to deal yith a will 
where the testator provided that a legacy in the 
residue which lapsed should sink into the residue. 
And in Ward v. Dodd, supra, the sam^ rule was 
announced, citing Garthwaite’s Ex’rs v. Lewis 
as well as Hawkins on Wills, p. 42. Etawkins on 
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Wills is also cited in the Garthwaite Case, but by 
referring to the citation to support the text in 
Hawkins reliance is placed on the English cases 
of Humble v. Shore and others which were there¬ 
after overruled in Re Allan and in Re Palmer, 
supra. 

“ Neither the industry of counsel nor my own 
examination have discovered any case in this state 
which decides that, vrhere a testator, either by ex¬ 
press words or plain implication, provides that 
gifts of the residue shall not lapse, but shall sink 
into or continue therein, the testator shall be re¬ 
garded as dying intestate as to such gifts. I feel, 
therefore, at liberty to give effect to the intent of 
the testator regardless of the earlier English de¬ 
cisions above referred to. Taking the entire will 
into consideration, it is quite plain that the tes¬ 
tatrix did not intend to die intestate as to any por¬ 
tion of her property.” 

Most of the American courts followed the English 

i ° 

rule as early announced in Bagwell v. Dry , supra, and 
Humble v. Shore, supra, but after very little consid¬ 
eration 6f the question or discussion as to its justice. 
In nearly every American case where any elaborate 
discussion of the question has been found, there has 
been decided disapproval of the rule, and the states 
which have adopted it have generally done so because 
they have felt bound by earlier precedent in their own 
states from which they did not feel at liberty to depart. 

No Such Precedent Exists in This Court. 

In Wright v. Wright, 122 N. E. 213, 225 N. Y. 329, 
while the New York Court adopted the old English 
rule, it had this to say about it at page 217: 

“The reason for this distinction” (between 
lapse of a general legacy and lapse of a legacy 
of part of the residuum) “in most cases is not 
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118, 119. 
apparent 


very apparent, satisfactory, or convincing. The 
one most often given is based on the assumption 
that it could not have been the intent of the tes¬ 
tator in disposing of his residuary estate that a 
bequest of the residue thereof should! be aug¬ 
mented by the lapse of other bequests ffrom such 
residuum. 2 Redfield on Wills (2d Ed.) 

While this course of reasoning has some 
force where the residuum consists of 4 definite 
sum or specific property and where it might be 
assumed that the testator by the residuary clause 
intended to make a definite bequest, it }s difficult 
to appreciate the force of the reason in siich a case 
as the present one where the residuum to be dis¬ 
posed of consists of a certain portion of an estate 
of unknown value and where there seems to be no 
good ground for withholding application to the 
residuary clause and lapsed legacy of the prin¬ 
ciples ordinarily covering such a situation. How¬ 
ever, without attempting to justify thi^ distinc¬ 
tion as logical or reasonable in most (fases, we 
nevertheless are forced to realize that 4s the re¬ 
sult of inheritance and frequent repetition the 
rule has become too firmly established to be dis¬ 
regarded. ’’ j 

And in Pennsylvania which also adopted the rule, 
it was done with great reluctance and simply because 
the Pennsylvania court found itself bound by pre¬ 
cedent. In delivering its opinion in Gray’§ Estate, 
147 Pa. 67, 74, 75, 23 Atl. 206, the court said: 

“* * * it was held in Skrymsher v. Northcote, 
1 Swanst. 566, that a lapsed portion of a residuary 
bequest went to the next of kin, and n4t to the 
other residuary legatees, on the ground that the 
latter were given specific portions of the residuum, 
and could not take more by the intent of the will, 
and, receiving the bequest in common and not 
jointly, there could be no increase by survivor- 
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ship. The rule thus established does not com¬ 
mend itself to sound reasoning, and is a sacrifice 
of the settled presumption that a testator does not 
mean to die intestate as to any portion of his es¬ 
tate, and also of his plain actual intent, shown in 
the appointment of general residuary legatees, 
that his next of kin shall not participate in the dis¬ 
tribution at all. The rule is in fact a concession 
to the set policy of English law, nowhere more 
severely asserted than in chancery, to keep the 
devolution of property in the regular channels, 
to the heirs and the next of kin, whenever it can 
be done. If the question were new in this state, 
speaking for myself, I should not hesitate to re¬ 
ject the English rule as wrong in principle, and 
subversive of the great canon of construction,— 
the carrying out of the intent of the testator.” 

So abhorrent has become the rule that it has been 
changed by statute in Ohio, Pennsylvania and Rhode 
Island (69 C. J. 1081, 1082). While the rule is an¬ 
nounced in Redfield on Wills as the prevailing one in 
this country, it is very sharply criticized by that au¬ 
thor. (See 2 Redfield on Wills (3d Ed), 119. The 
Louisiana courts, adopting the French law, have not 
followed the rule (See Re Villa’s Succession, 132 La. 
714). 

The State of Kansas has definitely refused to be 
bound by it. In the case of Corbett v. Skaggs , 111 
Kan. 380, 207 Pac. 819, the court reviewed the authori¬ 
ties upholding it, showed that it had been abrogated 
in some states by statute, and that the reason upon 
which it was founded was anything but convincing, 
and cited authorities which had attacked the rationale 
of the rule, among others being 31 Yale Law Journal 
782; Wain’s Estate, 156 Pa. 194, 27 Atl. 59; Prison 
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Association v. Russell, 103 Ya. 563, 49 S. E. 966; 2 
Jarman on Wills (6th Ed.) 1056-1058. 

In Indiana also, the courts, recognizing the fallacy 
of the rule, have declined to adopt it. See Gray v. 
Bailey, 42 Ind. 349; Holbrook v. McCleary, 79 Ind. 167; 
West v. West, 89 Ind. 529. 

The research of counsel has failed to disclose that 
this question was ever presented for determination 
by the courts of the District of Columbia until about 
1927, at which time it was squarely presented to the 
Probate Court in the estate of Katherine Aylmer, Ad¬ 
ministration No. 35,742; but the court was not called 
upon to decide it because the parties reached a com¬ 
promise and the estate was distributed in accordance 
with the compromise agreement. 

The next case involving the question was decided by 
Mr. Justice Wheat, then an Associate Justice of the 
Supreme Court of the District of Columbia, sitting in 
probate, in the estate of Casanowicz, Administration 
No. 36,842, decided in 1930. There is found in the 
files of that case a memorandum opinion in the follow¬ 
ing language: 

“The rule that when a residuary gift is, to sev¬ 
eral persons as to one of whom it lapses or is 
void, his share goes to the heirs or nexi: of kin 
of the testator and not to increase the shares of 
the residuary legatees is now so firmly established 
by such a weight of authority that I do nf)t think 
I would be justified in disregarding if;. The 
fund in dispute, therefore, should be divided 
among the next of kin of the testator.” 

It will be observed that the learned Justice rested 
his decision upon the very narrow consideration of 
the weight of authority built up by other jurisdictions, 
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by which he was not bound. Certainly there is noth¬ 
ing in the memorandum referred to which indicates 
that the reasons underlying the rule as announced by 
him and the history of its rise and fall were given 
consideration. Apparently he felt that, until this Hon¬ 
orable Court should be called upon to decide the ques¬ 
tion, he ought not to ignore the weight of authority 
in this country; and this is as far as his opinion goes. 

When the instant case was argued in the court be¬ 
low, the memorandum opinion of Mr. Justice Wheat 
was called to the attention of the trial justice, and the 
memorandum submitted by him (It. 33) merely indi¬ 
cates that, in order to promote uniformity of decision, 
he felt that he should not depart from the view for¬ 
merly thken by Mr. Justice Wheat, thus following the 
doctrine announced by the court below in Pot. Elec. 
Power Co. v. U. S. Elec. Lighting Co., et al., 26 W. L. 
E. 19, that 4 4 it would manifestly tend to produce un¬ 
certainty and confusion, if the same result” (reversal) 
4 4 were allowed to be accomplished by one justice re¬ 
vising his predecessor’s opinion upon the identical 
question, when presented in another cause.” 

Furthermore, it is respectfully submitted that the 
trial justice erred in failing to distinguish between the 
Casanowicz case and the case at bar. The opinion of 
the New Jersey Court in Aitken v. Sharp, supra , stated 
the point of distinction very clearly when, with refer¬ 
ence to the language in the will of the testatrix there, 
44 including lapsed legacies”, it said: 

44 ‘Neither the industry of counsel nor my own 
examination has discovered any case in this state 
which decides that, where a testator, either by ex¬ 
press words or plain implication, provides that 
gifts of the residue shall not lapse, but shall sink 
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into or continue therein, the testator shall be re¬ 
garded as dying intestate as to such gifts. I feel, 
therefore, at liberty to give effect to the intent of 
the testator, regardless of the earlier English de¬ 
cisions above referred to. Taking the entire will 
into consideration, it is quite plain that the tes¬ 
tatrix did not intend to die intestate as to any por¬ 
tion of her property. She anticipated that some 
of her beneficiaries might die in her lifetime, and 
made provision for such event; and therefore in 
the third paragraph she not only gave to her resid¬ 
uary devisees and legatees all the rest,| residue, 
and remainder of her estate, both real ^nd per¬ 
sonal, in certain proportions, but she Expressly 
provided that such residues should include lapsed 
legacies. 9 ’ j 

Thus the court in that case expressly excepted from 
the operation of the rule which would pass the legacies 
to the next of kin, those cases where the testator, ex¬ 
pressly or by plain implication, provided tlfiat gifts 
of the residue shall not lapse but shall sink into or 
continue therein. The will involved in the case at bar 
meets perfectly the requirements of that exception: 
The will in the Casanowicz case had neither express 
words nor implication to take it out of the operation 
of the aforementioned rule. 

Rule of Property. 

Prior to the decision of the Casanowicz case in the 
court below, no other opinion by any Justic^ in this 
District has been found. The memorandum opinion 
of Mr. Justice Wheat was never published, and noth¬ 
ing whatever on the subject appears in any of the pub¬ 
lished reports of the lower court or this couift which 
throws any light upon the question involved. The de- 
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cision is not even generally known, and it could not be 
seriously contended that it has become a rule of prop¬ 
erty in this District. It needs no argument to show 
that a decision of a lower court, even if it had been 
generally acquiesced in (which is not the fact in this 
case) could hardly become a rule of property in any 
jurisdiction, because that would mean that the appel¬ 
late tribunal when the question should be presented 
to it, would be foreclosed in its holdings and bound by 
the decision of the same inferior tribunal from which 
the appeal would lie in the case then before it. This 
is well settled. 

The subject was fully discussed in the case of 
Calhoun Gold Mining Co. v. Ajax Gold Mining Co., 27 
Colo. 1, 50 L. B. A. 209, in which case the court said 
at page 11: 

“The doctrine of stare decisis is based upon the 
assumption that the rules of law to which this 
doctrine applies have previously been determined 
by a court having final jurisdiction of the ques¬ 
tions involved. For this reason, where the de¬ 
cision of a tribunal is subject to review by one 
having superior authority over it, for that pur¬ 
pose, or the question determined may be passed 
upon by such tribunal in another case, the doc¬ 
trine of stare decisis does not apply with full force 
until the same questions have been determined by 
the court of last resort.’’ 

In the case of Posados v. Warner, etc. Co., 279 U. S., 
340, 73 L. Ed. 729, the Supreme Court of the United 
States cited the Calhoun case with approval, saying 
that “the doctrine of stare decisis does not apply with 
full force prior to decision in the court of last resort.” 

The cases of Joseph v. Schatzkin, 259 N. Y. 241, 83 
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A. L. R. 910, and Ferguson v. Koch, 204 Cafif. 342, 58 
A. L. R. 1176, are to the same effect 

This Honorable Court, recognizing the universal 
rule that a decision in order to fall within! this doc¬ 
trine must be of long standing, has intimated that a 
decision in order to become a rule of property, must 
be one 4 ‘that the public interest would demand ad¬ 
herence to after long acquiescence in and repeated ac¬ 
tion upon it.” Brown v. U. S ., 35 App. D. Cf. 548. 

CONCLUSION. I 

The law as announced by the court below in this 
case having, then, not even the sanction of a rule of 
property to stand upon, has nothing left to coijnmend it. 
The antiquated English rule upon which thq decision 
is based has been definitely repudiated in th$ country 
where it originated. It was early adopted by the 
majority of the states in this country befote its re¬ 
pudiation in England and without much consideration, 
and has been followed in later years only because the 
various state courts which have adopted it tiave felt 
themselves bound by it as a rule of property. Even 
in those states which have followed it, it has generally 
been done under protest, with the result that) the law 
has been changed by statute in at least three states 
which had adopted the rule. 

In Kansas, Indiana and Louisiana it was emphati¬ 
cally repudiated by the courts before it had become a 
rule of property. 

Will this court to which no binding precedent can be 
presented now adopt a rule contrary to the clear in¬ 
tent of the testator and the plain language of the 
statute, which is antiquated, worn out, generally re¬ 
pudiated, and violates the settled presumption against 
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intestacy, and can only be supported because it was 
originally announced in our mother country, but 
whose courts now say that 

“It is difficult to understand the principle of the 
decision or the reasoning by which it was arrived 
at.”’ Re Palmer, 3 Ch. D. 369, 62 L. J. Ch. N. S. 
988”? 


Respectfully submitted, 

Walter C. Clephane, 

J. Wilmer Latimer, 
Gilbert L. Hall, 
Attorneys for the Appellant 
The George Washington 
University. 

E. F. Colladay, 

D. C. Colladay, 
Attorneys for the Appellant 
The American University. 


Colladay, McGarraghy, 

Colladay & Wallace, 

of counsel for The American University. 
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IN THE 


fHntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1936 


BRIEF ON BEHALF OF APPELLEpE 

The Riggs National Bank, 
of Washington, D. C. 


STATEMENT OF POSITION OF THIS APPELLEE. 

As set forth in the statement of facts of the brief 
on behalf of appellants, the Riggs National |Bank of 
Washington, D. C., is the duly qualified exeputor of 
the estate of Wilmer Worth, deceased. Wilmer Worth 
died a resident of the District of Columbia on No¬ 
vember 19, 1933. He left a Last Will and Testament 
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dated November 9, 1933 which was duly admitted to 
probate and record at the office of the Register of 
Wills for the District of Columbia. j 

The Riggs National Bank, as executor, has paid all 
of the known debts of the estate and performed all of 
its duties as executor except the final distribution of 
the estate. During the course of its administration 
of the estate certain parties in interest questioned 
the validity of the bequests contained in Item 3 of the 
will and also the validity of that part of Iteijn 4 that 
gave one-fourth of the residuary estate to ihe New 
York Avenue Presbyterian Church, on the ground that 
those bequests came within the purview of 'title 29, 
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Chapter 3, Section 42 of the Code of the District of 
Columbia which is as follows: 

“BEQUESTS FOB BELIGIOUS PURPOSES. 
—No devise or bequest of lands, or goods, or 
chattels to any minister, public teacher, or 
preacher of the gospel, as such, or to any relig¬ 
ious sect, order, or denomination, or to or for the 
support, use, or benefit of or in trust for any 
minister, public teacher, or preacher of the gos¬ 
pel, as such, or any religious sect, order, or de¬ 
nomination, shall be valid unless the same shall 
be made at least one calendar month before the 
death of the testator.” 

In addition, as it seemed quite apparent that the 
portion of the residuary clause of the will which gave 
one-quarter of the residuary estate to the New York 
Avenue Presbyterian Church was void, the three re¬ 
maining legatees contended that their shares were aug¬ 
mented or increased proportionately by reason of the 
lapse; but the next of kin of the decedent claimed there 
was an intestacy as to that share. 

The Biggs National Bank, as executor, in view of 
the conflicting claims and in view of the fact that it 
felt it should not attempt to determine any doubts as 
to the validity of the bequests to the institutions named 
in Item 3 of the will and also any questions as to the 
validity of that part of Item 4 of the will that referred 
to the New York Avenue Presbyterian Church, filed 
a petition in the Probate Branch of the United States 
District Court for the District of Columbia asking 
that court to instruct it how to distribute the estate 
of Wilmer Worth then in its hands. It gave notice of 
its action to all interested parties. 

At the hearing below on the petition and the answers 
thereto all of the parties in interest were present in 
Court and represented by counsel. After the hearing, 
and by the decree of the Court, the bank was instructed 
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that all of the bequests contained in Item 3 of the 
will and all of the bequests contained in It4m 4 of 
the will were valid except that to the Ne^v York 
Avenue Presbyterian Church which bequest \fas con¬ 
ceded to be void by the Counsel for the Church. Inci¬ 
dentally, the Church never filed an answer to the peti¬ 
tion for instructions. 

The Court below decreed that the one-quarter share 
of the residuary estate which would have gont to the 
New York Avenue Presbyterian Church had the dece¬ 
dent lived more than one calendar month after imaking 
the will became intestate property and instructed 
the bank as executor to distribute that share of the 
residuary estate to the next of kin pursuant to the 
laws of distribution in force in the District of Columbia 
at the time of his death. 

This appeal was taken by two of the three residuary 
legatees—George Washington University and Amer¬ 
ican University (Garfield Memorial Hospital, the 
other residuary legatee has not appealed) who contend 
that the Court below erred in holding that the share 
of the residuum given by the decedent in Item 4 of 
his will to the New York Avenue Presbyterian Church 
became intestate property upon his death within one 
calendar month after making his will. 

The Riggs National Bank as executor felt from the 
outset and still feels that it is entirely neutral in the 
dispute that has arisen between the residuary legatees 
named in the will and the next of kin. 


The position of this appellee is that it is still seek¬ 
ing instructions as to how it should distribute the 
estate of Wilmer Worth now in its hands. 

Respectfully submitted, 

Arthur J. Phelan, 

Attorney for Riggs National Bank, Executor of 
the Estate of Wilmer Worth, deceased. 
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APRIL TERM, 1936 


No. 6833 
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THE GEORGE WASHINGTON UNIVERSITY AND 
THE AMERICAN UNIVERSITiY, 


VS, 


Appellants, 


THE RIGGS NATIONAL BANK OF WASHING¬ 
TON, D. C., EXECUTOR; FRANCIS WORTH, 
MRS. FLORENCE KNEELAND, MR|S. MAY E. 
MATHIAS, ERNEST W. WORTH, MRS. OLA 
W. CANN AND MRS. ELOISE WORTH 
MALLNER. 

BRIEF ON BEHALF OF APPELLEES 
FLORENCE KNEELAND, ET AL. 

STATEMENT OF FACTS 

Counsel for the appellees on whose behalf this brief 
is written, are satisfied with the statement of facts 
printed in appellants brief. The facts are set forth 
with substantial accuracy. 

ARGUMENT 

It is the contention of these appellees that the decree 
of the Court below should be fully affirmed by this 
Court for the following reasons: 
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(a) The intention of the testator is clear to the 
effect that the shares of the residuum given in 
Item 4 of the will should not be augmented or in¬ 
creased by the lapse of any particular share. 

(b) That the testator, having it within his 
power to provide for the disposition of such parts 
of the residuum which might fail or be held void 
in the same manner as he provided for the dispo¬ 
sition of lapsed specific legacies, his failure or 
omission to do so whether intentional or otherwise 
cannot be supplied by the courts on a theory of an 
intent to die testate as to his whole estate. 

(c) That share of the residuum given to the 
New York Avenue Presbyterian Church being void 
under Section 1635 D. C. Code (admitted here by 
all parties) must, under the common law in force 
and effect in the District of Columbia, go to the 
next of kin of the testator, rather than in augmen¬ 
tation of the shares of the other residuary legatees, 
they not being legatees of a class; unless, the com¬ 
mon law in this jurisdiction is superseded by Sec¬ 
tion 1631, D. C. Code. 

(d) Section 1631, D. C. Code does not expressly 
or impliedly cover or refer to lapsed legacies occur¬ 
ring in a residuary clause. 

(e) That appellant’s contention here could not 
possibly be sustained by this Court, without an 
amendment to the D. C. Code. 

Counsel for appellants have indicated that the tes¬ 
tator through an “overabundance of caution” supplied 
what he thought to be the necessary language, etc., in 
the preparation of his will. They point out that in Item 
2 of the will with that same overabundance of caution, 
the testator provided as follows: 
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“In the event that any of the foregoing legatees 
shall not survive me, his or her legacy shall lapse 
and fall into the residue of my estate^' (Italics 
ours.) 

And in Item 4, the testator with that s^me over¬ 
abundance of caution, provided for the disposition of 
certain legacies bequeathed to charitable institutions 
in the preceding paragraph should any or a|l of them, 
for any reason, lapse or be held invalid. Sirjce the tes¬ 
tator was overly cautious to provide for disposition in 
the event of lapsation in the preceding paragraphs, we 
argue that he may have contemplated the effect of a 
lapsation as to any part of the residuum. He had it 
within his power to provide for other disposition upon 
the failure or any lapse in the residuum; howbver, there 
is no such provision made in the will before us, and it 
is respectfully submitted that none can be supplied by 
the courts, as we shall point out, infra. I 

The word “hereinbefore” which the testator used in 
Item 4 of the will invites the attention of this Court. 
Appellants in their brief say: “The use of that word 
'hereinbefore', serves as the only foundation for doubt 
as to the testator's intention that any failing portion 
of the residuary devise or bequest in Item 4 should go 
to the other institutions named in that item rather than 
pass as intestate property to the heirs and n^xt of kin.” 
(P. 5.) We say that counsel has adroitly glossed over 
that word “hereinbefore.” Item 4 of the w}ll reads as 
follows: 

“Item IV: All of the rest, residue and remainder 
of my property and estate, both real and personal, 
of whatever kind and wheresoever situate, of 
which I may die seized or possessed, or to which 
I may be in any manner entitled at the rime of my 
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death or over which I may have power of testa¬ 
mentary disposition or appointment, including 
therein any legacies hereinbefore given which may 
lapse or fail for any reason, I give, devise and be¬ 
queath, absolutely and in fee simple and in equal 
shares, unto The New York Avenue Presbyterian 
Church, The George Washington University, The 
American University and Garfield Memorial Hos¬ 
pital, all of the District of Columbia. ,, (Italics 
ours.) 

It is respectfully submitted that the only reasonable 
and possible construction of this sentence, containing as 
it does the word “hereinbefore” is that it refers to and 
includes only such bequests given up to the beginning 
of Item 4 and could not possibly be construed to include 
those legacies distributed by Item 4 itself. That neces¬ 
sitates a definition of the word “ hereinbefore ” 

Funk and WagnalPs New Standard Dictionary 
defines the word “in a preceding part of this document” 
The Courts have also defined it. 

“By the word ‘hereinbefore’ that only is intended 
and included which had already been given, and 
that which is afterwards given cannot be held as 
controlled by the direction of the 25th clause of the 
will. 1 Argument cannot make that plainer.” 

Reid v. Walbach et al., 75 Md. 205, 219. 

“The immediate following clause, which pro¬ 
vides for a reverter to the daughter in case she 
should survive her son, is expressly confined to the 
gifts and bequests ‘hereinbefore granted’ to her, 
and it is conceded, as it must be , that this term re¬ 
strains the operation of that clause to the preceding 
gifts or devices.” (Italics ours.) 

Wood vs. Conrey, 62 Md. 542,546. 
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Obviously, the word “hereinbefore” is 6f manifest 
importance in the interpretation of this paragraph, and 
must be considered by the Court in its Construction 
thereof. If the word is given the meaning lit should be 
as demonstrated by the authorities, then it is unneces¬ 
sary for this Court to indulge in any rules of construc¬ 
tion for it is well settled that when the terins of a will 
are plain and non-conflicting, the will is to pe construed 
by itself having regard to the language usep in its ordi¬ 
nary and accepted meaning. This Court in Baldwin 
vs. National Savings and Trust, 65 App. D. C., 174, 
176, said: 

“In determining the intent of the testator, little 
aid is derived from a resort to formal rules or a 
consideration of judicial determinations in other 
cases apparently similar. It is a question in each 
case of the reasonable interpretation of the words 
of the particular will. Robison v. Orphan Asylum, 
Portland, 123 U. S. 702, 707,8 S. Ct. 3^7, 31 L. Ed. 
293.” (Italics ours.) 

Appellants insist in their brief that thO testator in 
providing for the disposition of the residuum in Para¬ 
graph 4 “misused” the word, and have askpd this Court 
to correct the so-called “misuse” by an interpretation of 
the clause. We respectfully submit that this, the Court 
may not do. The Supreme Court in Robiion vs. Port¬ 
land Orphan Asylum, supra, adopted the opinion of Mr. 
Chief Justice Gray in the case of Metcalf vs. Framing¬ 
ham Parish, 128 Mass. 370, 374, whiih reads as 
follows: j 

“The decision of this question doubtless depends 
upon the intention of the testator as manifested by 
the words that he has used , and an omission to 
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express his intention cannot he supplied by con¬ 
jecture” (Italics ours.) 

This decision was cited with approval by the same 
Court in Young Woman’s Christian Home vs. French, 
187 U. S. 401, 413; 47 Law Ed., 237/ An interesting 
decision of recent date is that of In Re Gosden’s Will, 
285 N. Y. S., 309, 311, from which the following is 
taken: 


“Even were the Court to concede the sufficiency 
of the affidavits for the purpose urged, a mistake by 
the testatrix as to the legal effect of the language 
adopted by her in her will is not the basis of a cor¬ 
rection by the Court.” 

The Illinois Supreme Court has declared: 

“It is true, as the appellee insists, that a testator 
is presumed to have intended by his will to dispose 
of all his property and leave no part of it as in¬ 
testate estate, and the court will adopt any reason¬ 
able construction of the will rather than hold that 
the testator intended to die intestate as to any of 
his property. If, however, the testator has over¬ 
looked a condition which he would perhaps have 
provided for if it occurred to him, the court cannot 
guess at which provision he would probably have 
made and by construction read it as a part of his 
will on the presumption that he would naturally 
have made such a provision if he had thought of it. 
Moeller v. Moeller, 281 Ill. 397, 117 N. E. 1002. 
Where there is nothing in the will itself to show 
the intention of the testator as to the disposition of 
his property in the condition which has actually 
arisen, the court cannot hold that the will disposes 
of the property in a particular way, on the supposi- 
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tion that the testator would probably have disposed 
of it in that way if his attention had beeii called to 
the particular circumstances.” (Citing c^ses.) *** 

“The intention sought is not that which by in¬ 
ference may be presumed to have existed in the 
mind of the testator, but that which by the words 
used in the will, he has expressed.” (Citihg cases.) 

Pontius vs. Conrad, 317 Ill. 241, 148 N.E. 17. 

The same Court has consistently followed [the above 
opinion, a later expression being contained ill the case 
of Carlin et al., vs. Helm et al. (June, 1928), 331 Ill., 
213; 162 N. E. 873, 874, where we find the following: 

“The intention to be ascertained is that which 
the testator has expressed in the language of the 
will, and not one he may be supposed to hkve had in 
his mind but which he has not expressed * * 

We are in accord with appellants’ contention that the 
intention of the testator in construing a will is para¬ 
mount, and the cases cited by appellants are in accord 
with the fixed policy of the law, but only if, ks the Su¬ 
preme Court has said in Finlay vs. King’s Lessee, 3 
Pet. 346, 376 

“* * * if that intent can be clearly perceived, and 

is not contrary to some positive rule of law * * 

* 

We come now to the case of Aitken vs. Shhrp, et al., 
93 N. J. Eq.; 336, 115 Atl. 912, cited by appellants in 
their brief. A more complete discussion of that case 
will indicate, we believe, beyond a peradventure of 
doubt, that it sustains the ruling of the Court below 
rather than the contention of appellants. That case 
came before the Vice Chancellor on a bill to construe the 
will of Amy Edwards. The third paragraph of her will 
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contained the following language: “Third. All of the 
rest, residue and remainder of my estate, real and per¬ 
sonal, wheresoever situate, thus including lapsed 
legacies , I wish divided into four equal portions.” 
(Italics ours.) 

In the fourth, fifth and sixth items she then divided 
this residue to individuals in specific shares, providing 
carefully for survivorship in the event of the predecease 
of any of the beneficiaries. The Court in its opinion 
uses the following language: 

“It is contended on the part of certain legatees 
that, as the legacy and devise is contained in the 
residue, on the death of the beneficiary her share 
passed, the personalty to the next of kin, and the 
real estate to the heirs at law; the opposite conten¬ 
tion being, in effect, that on her death it continued 
in the residue by reason of the language contained 
in the. third paragraph, 'thus including lapsed 
legacies.’ ” (Italics ours.) 

“The rule of law is that a general residuary 
bequest does not include any part of the residue 
itself, which fails (Ward vs. Dodd, 41 N. J. Eq., 
414; 5 At. 650; Hawkins on Wills, p. 42; Garth- 
waite’s Ex’rs. v. Lewis 25 N. J. Eq. 351; Humble v. 
Shore 7 Hare 247); and, were it not for the words 
in the third paragraph ‘thus including lapsed 
legacies’ the share of Helen Blackmar would not 
pass as residue , but would be distributable among 
the next of kin and heirs at law. * * *.” (Italics 
ours.) 

The Court in this case, commencing with the cardinal 
rule expressed above, clearly illustrates that by the 
use of the words “thus including lapsed legacies” in 
the third paragraph it was clearly and unequivocably 
meant to include all lapsed bequests or devises provided 
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for whether in the residuary clause or anywhere else 
in the will. And the Court by its language clearly and 
unequivocally pointed out that any word of limitation 
would throw the case back within the general rule of 
law announced. That language is important and is 
herein set forth; at page 915: 


u * * 


* she anticipated that some of her bene¬ 
ficiaries might die in her lifetime, and ^nade pro¬ 
vision for such event, and therefore in the third 
paragraph she not only gave to her residuary de¬ 
vises and legatees all the rest, residue, and remain- 


in certain 
that such 
(Italics 


der of her estate, both real and personal, 
proportions, but she expressly provided 
residue should include lapsed legacies. 
ours.) 

“It is argued that this language is Applicable 
only to the general and specific legacies }n the sec¬ 
ond paragraph mentioned. I think this interpreta¬ 
tion is too narrow. She does not say that these 
words are applicable to the legacies theretofore 
given, but refers to legacies jointly, ana this lan¬ 
guage is broad enough to include all thb legacies 
given in her will.” (Italics ours.) 


The Courts attention is respectfully called to the 
fact that in the case at bar the word “hereinbefore” 
was used. In the above decision, the word 
fore” was used. To that end we point out 
words are legal synonyms. Words and Phrases, Vol. 
8 P. 904, 2nd series contains the following: 


“thereto- 
that the 


“Theretofore—as heretofore.” 

In Websters New International Dictionary we find: 

I 

“Theretofore—correlative with heretofore.” 
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In the case of Allison vs. Chaney, 63 Mo. 279, 283, 
the Court recognized the words as legal synonyms by 
saying: 

“The word ‘heretofore," as used in clauses two, 
three and four, was doubtless used by the testator 
in the sense of‘hereinbefore' * * *" 

From this we argue and sincerely contend that the 
word “hereinbefore" must be taken into consideration 
by this Court in construing Item 4 of the will; nothing 
can be clearer than that the testator contemplated but 
one thing, viz., that only such legacies given in items 
2 and 3 of the will which, for any reason might lapse 
should fall into and become part of the residuum and 
be distributed as part of the residuum itself. Having 
it within this power to make like provision in the event 
of a lapse occurring so far as part of the residuum was 
concerned, it must be presumed that he either intended 
that part which might lapse to be distributed under the 
laws of the District of Columbia or that, he neglected 
or overlooked, in spite of his “overabundance of cau¬ 
tion," to provide therefor. That being the fact, this 
Court, like the Court below, is without power to supply 
that which he might have done had this fact occurred 
to him or have been brought to his attention—the Court 
being limited to a construction of the language used, 
not that which he failed to use or in anywise “misused." 

THE tOID LEGACY CONTAINED IN THE RESI¬ 
DUUM OF WILMER WORTH'S WILL, MUST BE 

DISTRIBUTED AS INTESTATE PROPERTY 
UNDER THE COMMON LAW. 

In the Code of Laws for the District of Columbia, 
Title i, Chapter 3, Section 21, it is declared “The com¬ 
mon law, the principles of equity * * * shall remain 
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in force except in so far as the same are inconsistent 
with, or are replaced by, subsequent legislation of Con¬ 
gress.” We shall take up the common law rule as we 
understand it to be from a careful study of the author¬ 
ities. The rule, that lapsed residuary legacies pass as 
intestate property seems to have had its pirth in the 
early English cases. The first decision biing that of 
Bagwell vs. Dry (1721) 1 P. Wms. 70|, 24 Engl. 
Reprint 577. The rule announced in th^t case, we 
earnestly contend, is still the rule in England as we 
shall point out, infra. The rule and its rationale is well 
stated in that case. It is as follows: 

“The Lord Chancellor, after time thken to con¬ 
sider of it, did this day deliver his opinion, that 
the testator having devised his risiduum in 
fourths, and one of the residuary legatees dying in 
his lifetime, the devise of that fourth part became 
void, and was as so much of the tests,tor’s estate 
undisposed of by the will; * * * that it could not 
go to the surviving residuary legatees, because 
each of them had but a fourth devised to them in 
common, and the death of the fourtljt residuary 
legatee could not avail them, as it woulcji have done, 
had they been all joint legatees, for then the share 
of the legatee dying in the life of the test ator, would 
have gone to the survivors. But here the residuum ' 
being devised in common, it was the shme as if a 
fourth part had been devised to each the four, 
which could not be increased by the death of any 
of them. 

“His Lordship farther declared, tha| this share 
could not go to the executor, he being but a bare 
executor in trust, and consequently tliatj it must be¬ 
long to the testator’s next of kin according to the 
statute of distribution, as so much of the personal 
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estate remaining undisposed of by the will, and 
that as to this the executor was a trustee for such 
next of kin.” 

This rule was reaffirmed when, in 1818 in the case of 
Leake vs. Robinson 2 Mer. 392, 35 Eng. Rep. 979, 990, 
the Court held that so far as personal estate was con¬ 
cerned, “everything which is ill given by the will does 
fall into the residue; and it must be a very peculiar case 
indeed, in which there can at once be a residuary clause 
and a partial intestacy, unless some part of the residue 
itself he ill given.” (Italics ours.) In the following year, 
1819, the same Court in Skrymsher vs. Northcote, 1 
Swanst. 566, 36 Eng. Rep. 507, again recognized the 
rule now so completely established, that any part of the 
residuum lapsing or otherwise undisposed of passes to 
the next of kin. Appellants' counsel in their brief 
recognize that to have been the rule, but urge that due 
to dissatisfaction and exceptions it came into disrepute 
and finally was expressly rejected. 

The alleged confusion and disrepute come only when 
the reasoh for the rule is forgotten and it is thought¬ 
lessly applied to all cases of lapsed residuary legacies. 
That is the fallacy of the case of Humble vs. Shore, 
7 Hare 247, of which so much has been written. It must 
always be remembered that the rule is applicable only 
when the will itself has made no provision whatsoever 
for the lapsed portion. Keeping this in mind, the con¬ 
tention of counsel for appellants that growing dissatis¬ 
faction with this rule regarding lapsed residuary lega¬ 
cies caused two exceptions to be grafted upon the rule is 
dispelled. The so-called exception obtaining when the 
gift is to a class did not evolve out of any dissatisfac¬ 
tion, but was the result of a long-settled rule of prop¬ 
erty, that of survivorship in a joint tenancy, and was 
expressly mentioned in the case which first gave expres¬ 
sion to the rule for which we contend (Bagwell vs. Dry, 
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supra). The second “exception/ 7 that applying when 
the will itself has provided for the lapsed residuary 
legacy, is no exception at all, but an instance in which 
there is no room for the application of the rule. This is 
borne out by a reading of the cases cited by counsel for 
appellants. (App. Brief p. 13.) 


Appellants 7 assault upon the established | rule con¬ 
tinues with a citation of the case of Humble vs. Shore, 
supra, decided in 1847, by which case, and the treatment 
of it in subsequent English and American casf s wherein 
it is discussed, they seek here to discredit aikd destroy 
the doctrine of Bagwell vs. Dry. We submit that the 
same English and American decisions at no time reject 
the rule itself or its rationale; they simply point out 
that where in a will, it clearly appears by a reading of 
the instrument itself, that the gift was to a class, 
thereby pre-supposing a joint tenancy, d>r, if the 
testator in the instrument by the use of exjjress lang¬ 
uage provided for disposition in the event th^ residuum 
itself or any part thereof should fail there is no room 
for the application of the rule and the decision of 
Humble vs. Shore, founded on a misconception of 
the original rule, should be rejected. The latter case 
established no new rule of law, and was a precedent 
all of its own. Our authority for this statement is 
found by reading one of the cases relied upob by appel¬ 
lants and cited by them in their brief. It is :he case of 
In Re Palmer, 3 Ch. Div. 369, 62 L. J. Ch. N. S. 988 


(1893), which appellants say “expressly overruled” the 
doctrine as announced in Bagwell vs. Dry aiid Humble 
vs. Shore. We challenge that statement so far as over¬ 
ruling the doctrine or established rule is concerned, and 
for that reason we quote from the opinion: 

“Lindley L. J.: * * * The reasoning of Vice- 
Chancellor Wigram is in my opinion very unsatis- 


factory. He treats the direction, that the share 
shall fall into the residue, as expressing no inten¬ 
tion as to its ultimate destination; he treats such a 
direction as amounting to no more than the law 
would imply. I cannot myself adopt this view. If 
a testator, after bequeathing his residuary estate 
in shares, simply revokes a gift of one of those 
shares, he takes that share out of the residue, and, 
that share being taken out of it, must, unless other¬ 
wise disposed of, be treated as undisposed of (as in 
Cresswell vs. Cheslyn and Sykes v. Sykes). This I 
follow; but when a testator revokes a gift of a share 
of the residue, alters the gift, and, subject to that 
alteration, directs the share to fall again into his 
residue, he does not mean that such share shall be 
treated as ultimately out of the residue, but as ulti¬ 
mately in it, and to go as part of it to those to whom 
he leaves it. * * *” 

“If Humble vs Shore laid down any rule of law 
which had guided conveyancers and others in fram¬ 
ing wills, it might be too late for this Court, at all 
events, to decline to recognize and follow it. But 
the Vice-Chancellor, in Humble vs. Shore, did not 
profess to lay down any rule of law. On the con¬ 
trary, he sought for indications of the testator’s 
intention, but could find none which were satisfac¬ 
tory to his mind. Some other Judges, following 
him, have construed similar wills in a similar way. 
The result in all those cases has been, in my opin¬ 
ion, to miss the intention as expressed, and, unfor¬ 
tunately, to defeat it without sufficient grounds. 
This line of cases affords a striking illustration of 
the mischief done by construing one will by paying 
too much attention to decision on other wills. Rules 
of law must be attended to; but if in any case the 
intention of a testator is expressed with sufficient 
clearness to enable the Court to ascertain it, the 


15 


Court ought to give effect to it in that case, unless 
there is some law which compels the Court po ignore 
it; and the mere fact that in other wills moi*e or less 
like it other Judges have not been satisfied as to the 
intentions expressed in them, is not sufficient 


ground for defeating an intention where t)he Court 
holds it to be sufficiently expressed in the particular 
will which it is called upon to construe.” j 

“Lopes, L. J.: The present case is not so strong as 
Humble vs. Shore, because the words ‘^nd to be 
disposed of accordingly’ are omitted; but in my 
opinion that makes no difference. It is difficult to 
understand how Humble vs. Shore has liv^d so long 
—its only merit, if it has one, is its longevity. I 
think, notwithstanding its longevity, it should be 
overruled.” 

“In so doing we are not violating any principle 
of law, for Humble vs. Shore decides none, nor are 
we contravening any canon of construction; but we 
are giving effect to principles well known and long 
recognized * * *.” j 

Sixteen years later, the same English Court made 
clear beyond doubt that In Re Palmer did not jreject and 
overthrow the established rule of Bagwell vs. t)ry, when 
in the case of In Re Dunster, 1 Ch. Div. 103, 105, 78 
L. J. Ch. N. S. 138 it stated: • j 

“I have felt considerable difficulty over this ques¬ 
tion, owing to the state of the authorities. The 
question that I have to decide arises uhder these 
circumstances: There is a well-known rule that 
where residue is given to tenants in conjimon, and 
one of the tenants in common dies in the testator’s 
lifetime, the lapsed share does not go as an accre¬ 
tion to the gift to the other tenants in common, but 
it is held that there is an intestacy and the share 
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goes amongst the next of kin. That is, there can be 
no residue of a residue . The arguments by which 
this rule was arrived at are perfectly intelligible, 
and, one may say, plausible. Nevertheless, I think 
that the effect of it is to defeat the testator’s inten¬ 
tion in almost every case in which it is applied; but 
it is a rule by which 1 am undoubtedly bound . That 
rule has been held to apply in cases where the gift 
is to named persons, but not to apply in cases where 
the gift is to a class, and I think the reason is ob¬ 
vious, because the difficulty which led to the appli¬ 
cation of the rule in the case of a gift to designated 
persons does not apply where the gift is to a class. 
In that case the death of one of the presumptive 
members of the class simply leads to the contrac¬ 
tion of the class, and therefore what that individual 
would have taken is automatically absorbed and 
goes into the general fund, which becomes divisible 
among the reduced number. I think there is no 
doubt that a revocation in the case of one person 
who is a presumptive member of the class to which 
the gift is made has the effect of excluding that 
member from the class, but not that of preventing 
the gift from being what it was in the inception, a 
gift to a class.” (Italics ours.) 

Furtheh answering appellants’ contention that the 
original doctrine is now overthrown in England may we 
respectfully call the attention of the Court to the follow¬ 
ing decisions: 

In re Venn, 73 L. J. Ch. 507 (1904), 2 Ch. 52, 56. 

In re Laing, 81 L. J. Ch. 686 (1912), 2 Ch. 286, 
389. 

In re Hill, 93 L. J. Ch. 13 (1923), 2 Ch. 259,262, 
264. 
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In re Whiston, 93 L. J. Ch. 113 (1924), 1 Ch. 
122,129,132,133. 

In re Payne, 96 L. J. Ch. 291 (1927), 2 Ch. 1,8. 

In re Taylor, 100 L. J. Ch. 309 (1931 j , 2 Ch. 237. 

In re Forrest, 100 L. J. Ch. 122 (1931), 1 Ch. 
162,166. 

“ ‘I have a strong impression, and it i$ always un¬ 
satisfactory to have such an impressionl, that if the 
legal effect of the words which the testator was 
using had been pointed out to him, he Jwould have 
made a different disposition by this codicil. With 
that, however, I have nothing to do, and| I have only 
to put a proper construction upon the vtords which 
he has used, according to the authorities. The 
cases are clear, that if there is a devise or bequest 
or residue to a number of persons nojninatim as 
tenants in common, and then a revocation of the 
devise or bequest of one of the sharesj that share 
does not fall into residue, it becomes undisposed of 
and goes to the next of kin or heir at law[ That was 
decided, if a decision was necessary *, by the case of 
Creswell vs. Cheslyn , and subsequent cases have 
occurred in which the same principal has been fully 
recognized/ In the case of Sykes vs. Sykes it ap¬ 
pears that the codicil which revoked the share or 
residue to which Lord Cairns referred contained 
words confirming the will. That appears from the 
statement in the argument of Mr. Rolf in the case 
of In re Whiting before Joyce J. Accordingly, I 
understand Lord Cairns L. C. to hav^ decided in 
Sykes vs. Sykes, that if there is a gift to persons 
nominatim and a revocation by a codicil of the gift 
of one of the shares, then that share is undisposed 
of, notwithstanding that by the codicil which re¬ 
vokes the gift there may be a confirmation of the 
will.” (* Italics ours.) 
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In re Forrest, 100 L. J. Ch. 122 (1931), 1 Ch. 
162, 166. 

So far as the American authorities are concerned we 
believe it proper at this point in our brief to first indi¬ 
cate to the Court that in the case at bar the residuum 
is not in any wise given to a class, but is a gift to indi¬ 
vidual or specific legatees. That being the case, any 
thought of applying the doctrine of survivorship would 
be untenable. It is quite clear from the language of the 
residuum that the testator never intended the residuum 
to be in any wise considered as a joint bequest. The fol¬ 
lowing American cases illustrate how well the doctrine 
of Bagwell vs. Dry is established in American Juris¬ 
prudence. Woerner in his American Law of Adminis¬ 
tration (third edition) Section 437, uses the following 
language: 

“It is obvious, however, that, if the residuary 
legacy itself lapses, the testator, as to that, died 
intestate; hence where the will gives to several per - 
sons specific shares of the residue (there being 
nothing to show an intent that such share should go 
to the other residuary legatees ), the share of such 
of them as may die before the testator will go to the 
next of kin. A general residuary bequest or devise 
does not include any part of the residue which fails, 
whether by lapse, illegality, or revocation.” (Italics 
ours.) 

This statement of the law, we submit is sustained by 
the following authorities: In the case of Lombard v. 
Boyden, 87 Mass. (5 Allen) 249,251, wherein the same 
factual situation existed, the Court uses this language: 

“And the rule is general, that where a money 
legacy of a residue is given to more persons than 
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one, by any mode of expression which denotes a 
severance, the legatees will be tenants in common. 
And if the gifts be to them as tenants in common, 
the share of one who dies in the life of the testator 
will not go to the survivors, but will pass to the next 
of kin, under the statute of distributions.” Citing 
2 Williams on Executors (4 Amer. Ed.) 1252. 
Easum v. Appleford, 5 Myl. & Cr. 56j Bagwell v. 
Dry, 1 P. Wms. 700, Barber v. Barber, 3 Myl. & Cr. 
688, Craighead v. Given, 10 S. & R. 351. 

We now invite the attention of the Cou^t to the de¬ 
cision of Kerr vs. Dougherty, 79 N. Y. 377 and we 
especially call the Court’s attention to its parallel with 
the case at bar. In that case, the testator ipade a num¬ 
ber of specific bequests to certain religious institutions 
by name. The will also contained a residuary clause 
wherein it was provided that if any part pf the prin¬ 
cipal be left after the payment of the specific legacies, 
and after the death of his wife, the foregoing institu¬ 
tions and corporations should take pro rat^, in propor¬ 
tion to the specific legacies given. Although the tes¬ 
tator died in New York and his will was offered for 
probate in the Surrogates Court, the Couri found that 
some of the specific legacies (and naturally the resi¬ 
duary shares) were invalid because of some provisions 
under the laws of Pennsylvania, which lavfs were held 
to apply in the interpretation of the will. Like in the 
case at bar, there was a bequest given to the trustees of 
the Presbyterian Church of America. Again, like in 
the case at bar, a provision of the laws of Pennsylvania 
declared any bequest given to a religious person or in¬ 
stitution in a will not executed thirty days before the 
death of the testator, should be held invalidj The ques¬ 
tion before the Court for decision was the disposition 
of both the specific and residuary bequest (^he testator 
having died within the thirty day peripd and the 
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bequests being declared invalid). We quote from the 
opinion: 

“The general rule is that in a will of personal 
property the general residuary clause carries 
whatever is not otherwise legally disposed of. But 
this rule does not apply where the bequest is of a 
residue of a residue and the first disposition fails. 
This was held in Beekman vs. Bonsor (23 N. Y. 
298, 312); and it was there laid down, quoting 
from the master of the rolls in Skrymsher vs. 
Northcote (1 Swanst. 570): ‘it seems clear on the 
authorities that a part of the residue of which the 
disposition fails will not accrue in augmentation of 
the regaining parts as a residue of a residue; but, 
instead of resuming the nature of residue, devolves 
as undisposed of. * * *’ ” 

“It may also be remarked that in order to make 
the corporations named general residuary legatees, 
the residue should have been given to them as a 
class; for a devise or bequest to several, specifying 
the proportions of each, is not be to regarded as 
made to them as a class, but is a gift of a certain 
portion of the residue to each of them by name. 
If for any reason any one failed, the portion thus 
failing will not go to increase the other portions of 
the residuum, as a residue of a residue. (2 Redf. on 
Wills, 119; Skrymsher vs. Northcote, 1 Swanst. 
570.)” 

The rule, with the exception of Kansas and Indiana 
without statutes, and three or four other states with 
statutes which we will deal with hereafter, is uni¬ 
versally accepted in this country. We contend that the 
original rule was not rejected or overruled in New 
Jersey as our opponents insist by the decision of Aitken 
vs. Sharp, 1 supra, and point out where this case was dis- 
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tinguished and the rule recognized clearly by implica¬ 
tion in the case of Federal Trust Company v$. Ost. et al. 


(March 23, 1936), and reported in 183 Atl. 
following cases sustain our position here: 


831. The 


New York 


Mount vs. Mount, 3 N. Y. S. 190,191. 

Wetmore vs. New York Institute for Blind, 9 
N. Y. S. 753. 

Sink vs. Sink, 53 How. Prac. 400. 

Dowling vs. Marshall, 23 N. Y. 366,8b Am. Dec. 
290. 

Spencer vs. De Witt C. Hay Library Assn. 73 
N. Y. S. 712. 

Wright vs. Wright, 225 N. Y. 329, 340. 
Beekman vs. Bonsor, 23 N. Y. 298, 80 Amer. 
Dec. 269. 

Hard vs. Ashley, 117 N. Y. 606, 25 N. E. 177. 
Booth vs. Baptist Church of Christ, 126 N. Y. 
215. 

In re Harding’s Will, 276 N. Y. S. 76^. 

In re Zollikoffer’s Estate, 284 N. Y. S^, 901. 

Alabama 


Johnson vs. Holifield, 82 Ala. 123,2 So. 753. 
Hamlet vs. Johnson, 26 Ala. 557. 

Massachusetts 

Sohier vs. Inches, 78 Mass. (12 Gray) 385, 387. 
Jackson vs. Roberts, 14 Gray (Mass.) 546, 551. 
Swallow vs. Swallow, 166 Mass. 241, 243. 
Powers vs. Codwine, 172 Mass. 425, 427, 52 N. 
E. 525. 

Lyman vs. Coolidge, 176 Mass. 7,56 N. E. 831. 




Best vs. Perry, 189 Mass. 510, 513,75 N. E. 743. 
Crocker vs. Crocker, 230 Mass. 478. 

Worcester Trust Company vs. Turner, 210 
Mass. 115, 96 N. E. 132. 

Dresel vs. King, 198 Mass. 546. 

New Jersey 

Hand vs. March, 28 N. J. Eq. 59. 

Garthwaite vs. Lewis, 25 N. J. Eq. 351. 

Burnett Exrs. vs. Burnett, 30 N. J. Eq. 595. 
Ward vs. Dodd, 41 N. J. Eq.,414. 

Canfield vs. Canfield, 62 N. J. Eq. 578, 50 Atl. 
471. 

Stenneck vs. Kolv, 111 Atl. 277, 91 N. J. Eq. 382. 

Maine 

Stetson vs. Eastman, 84 Me. 366,24 Atl. 868. 
Strout vs. Chesley, 125 Me. 171,132 Atl. 211. 
Davis v. McKeown, 131 Me. 203,160 Atl. 458. 

Maryland 

See cases infra. Also Anno. 44 L. R. A. N. S. 
811 et. seq. 

Wisconsin 

Harrington v. Pier, 105 Wis. 485, 82 N. W. 345. 

Ohio 

Davis vs. Davis, 62 Ohio State, 411, 57 N. E. 317 
(Before statute). 
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North Carolina 

| 

Robinson vs. Mclver, 63 N. C. 645 (Before 
statute). j 

Hastings vs. Earp, 62 N. C. 5. j 
Lea vs. Brown, 56 N. C. 141. j 

Winston vs. Webb, 62 N. C. 1,93 Am^r. Dec. 599. 

Tennessee 

Magevney vs. Karsch (Tenn.), 65 S. W. 2nd 562. 

Illinois 

/ 

Magnuson v. Magnuson, 197 Ill. 496^ 499; 64 N. 
E. 371. | 

California 

Estate Kunkler, 163 Cal. 797,127 Pac. 43. 

Estate Murphy, 157 Cal. 63,106 Pad. 230. 

In re Hall, 183 Cal. 61, 190 Pac. 364. 

In re Kelleher's Estate, 272 Pac. 270 (Cal.) 

Virginia 

Frazier vs. Frazier's Exrs., 2 Leigh 642 (Before 
statute). 

Prison Ass’n of Va. v. Russel's Adnjir., 49 S. E. 
966,103 Va. 563. 

Rhode Island 

i 

Church vs. Church, 15 R. 1.138,23 Atl. 302 (Be¬ 
fore statute). 

Pennsylvania 

Williams vs. Neff, 52 Pa. 326. 

Duffield vs. Morris, 8 Watts and S. 

Law Review 79. 
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In re Gorgas’ Estate, 166 Pa. 209,212,31 Atl. 86. 

Gray’s Estate, 147 Pa. 67,23 Atl. 205. 

Wain’s Estate, 156 Pa. 194, 27 Atl. 59. 

Wetherill vs. Lefferts, 254 Pa. 484, 98 Atl. 1074. 

Gamier vs. Gamier, 265 Pa. 175,108 Atl. 595. 

South Carolina 

Telfair vs. Howe, 24 S. C. Eq. 235,55 Amer. Dec. 
637. 

Connecticut 

Crum vs. Bliss, 47 Conn. 592. 

Bill vs. Payne, 62 Conn. 140,25 Atl. 354. 

Minnesota 

Johnson vs. Johnson, 32 Minn. 513,21N. W. 725. 

Hawkins on Wills, Section 40 et seq. 

3 Jarman on Wills (5th American Edition), 
P. 17. 

1 Underhill on Wills, Section 336. 

SECTION 1631 D. C. CODE DOES NOT CHANGE 
THE COMMON LAW RULE IN THE DISTRICT 
OF COLUMBIA SO FAR AS LAPSED RESI¬ 
DUARY LEGACIES ARE CONCERNED 

Section 1631 reads as follows: 

“LAPSED OR VOID DEVISES .—If a devisee 
or legatee die before the testator, leaving issue who 
survive the testator, such issue shall take the estate 
devised or bequeathed as the devisee or legatee 
would have done if he had survived the testator, 
unless a different disposition be made or required 
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by the will. Unless a contrary intention appear 
by the will, such property as shall be comprised in 
any devise or bequest in such will which ^hall fail 
or be void or otherwise incapable of takihg effect 
shall be deemed included in the residuary devise 
or bequest, if any, contained in such will.” (Italics 
ours.) 

Since we can find no adjudicated case in this Court 
on this section involving a statement of facts such as 
the instant case, we find it necessary to inyoke the 
canons of construction and decisions from othfer juris¬ 
dictions for the true meaning of this sectioh. It is 
axiomatic that statutes in derogation of the existing 
common law are to be construed strictly. The words 
of the statutes are to be taken in their ordinary mean¬ 
ing whenever possible, adding only their technical 
import and seeking extrinsic aid when that is impossi¬ 
ble. The code section before us bears no Reference 
whatsoever to a rule regarding “lapsed residuary 
legacies or devises.” This will appear more fujlly when 
it is demonstrated why the statute was enacted. 

We believe it has always been the rule of common law 
that if a bequest of personal property was void or failed 
for any reason, then that portion would fall into the 
residuum, if any; if there was no residuum contained 
in the will, then the bequest itself would pa^s to the 
next of kin. But this same rule, however, because of 
the peculiar and somewhat sacrosanct nature of Eng¬ 
lish real property, never was applied by rule of com¬ 
mon law to void devises of realty. In order to change 
this rule and provide for similar disposition in the 
matter of both classes of property, a few American leg¬ 
islatures have passed statutes aiming in that direc¬ 
tion. That is undoubtedly the reason for Section 1631 
being in our Code. Woerner in his American Law of 
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Administration, supra, indicates that but seven states 
have passed statutes with some degree of similarity to 
our section 1631. 

And now discussing Section 1631, it appears in the 
first part of the section that if a devisee or legatee (and 
nothing is mentioned about residuum) shall die before 
the testator and that devisee or legatee shall leave issue 
surviving and in being at the time of the testator, the 
issue of the devisee or legatee shall take such share as 
would have gone to the deceased devisee or legatee. We 
contend that so far as “devises” are concerned, the next 
part of the statute is in derogation of the common law; 
so far as u legacies” are concerned, it merely adopts 
and reiterates the common law. Massey’s Appeal, 
88 Pa. St. 474. In that regard we call attention to 
the caption of the paragraph —“LAPSED OR VOID 
DEVISES .” We contend that this caption illustrates 
the purpose of this part of the statute. This Court may 
consider that in giving the correct meaning to, and in¬ 
terpreting this part of the section. The Rector et al 
Church of The Holy Trinity vs. U. S., 143 U. S., 457, 36 
L. Ed. 226. 

The part of the section under discussion indicates 
that unless a contrary intention appeared by the will, 
such property as shall be comprised in any devise 
or bequest which shall fail for any reason, shall be 
deemed included in the residuum of the will if any 
there be —but in no wise whatever does this section 
'provide for the inclusion within the residuum any 
lapsed portion thereof . The State of Rhode Island was 
one of the states which endeavored to change the exist¬ 
ing common law, supra, by Section 4297 of the Code of 
1923, which is quite similar to ours with the exception 
of this all important fact: The Rhode Island legisla¬ 
ture saw fit to add the following language to the 
statute: ; 
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“And if a residuary legatee or devisee die before 
the testator without leaving issue living at the 
time of the testator's decease, and there be other 
residuary devisees or legatees named in such 
clause, whether a class or not, shall take at the 
testator's decease the share of such residuary dev¬ 
isee or legatee so dying in like proportions as their 
shares bear one to another as expressed in said will 
under said residuary clause." 

After this statute was passed the Supreme Court of 
Rhode Island in Woodward vs. Congdon, 34 E,. I. 316, 
83 Atl. 433 interpreted the statute. That case indicates 
to us that it was necessary to include the above language 
in the statute in order to make provision fori the lap- 
sation of residuary shares, and that without it, the 
common law rule in effect in Rhode Island, Church vs. 
Church, supra, would unquestionably have applied. 
That is exactly our contention here. When Congress 
failed to include language such as did the Rhode Island 
Legislature or as did the Pennsylvania State Legisla¬ 
ture, infra, we contend there must be no meanihg given 
to the statute as it now exists other than that this sec¬ 


tion provides for lapsed shares occurring before the 
creation of the residuum, and does not in any wise con¬ 
template augmenting residuary shares if any part of 
the residuum itself should lapse or be held void. 

A historical research surrounding the enactment of 
this section in our code leads us to the following. The 
late Mr. Justice Cox of the Supreme Court of the Dis¬ 
trict of Columbia, sometimes referred to as the author 
of the 1901 Code, D. C., appeared before a committee 
of Congress under whose authority the code was re¬ 


written. Mr. Justice Cox stated (See Report 1017 on 
H. R. 9835, 56 Congress, House Reports, Vol. 4, No. 
808-1078) that the code was written on the laws 
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and statutes of the District of Columbia, the statutes 
of Maryland and the statutes of Virginia. We find 
no statute in Maryland similar to Section 1631 but we 
find that prior to 1901 Virginia did have a statute quite 
similar in its language which said statute still remains 
as part of the laws of the state of Virginia and is at 
present contained in Section 5239 of the 1930 code of 
laws for Virginia. This law was originally adopted 
by Virginia Legislature, Code 1849. It reads as follows: 

“Unless a contrary intention shall appear by the 
will, such of the real estate, or interest therein, as 
shall be comprised in any devise in such will which 
shall fail or be void, or otherwise incapable of tak¬ 
ing effect, shall be included in the residuary devise, 
if any contained in such will.” 

The Virginia Supreme Court was called upon to in¬ 
terpret the above statute in the case of Kent vs. Kent, 
106 Va. 199,55 S. E. 564. In that case the court, speak¬ 
ing of the above statute, said: “But we are of the opin¬ 
ion that the words 'any devise’ are to be limited to any 
devise other than the residuary clause.” Going on to 
support this construction the Court cites many authori¬ 
ties on t!he laws of administration, including Woerner, 
Beach, Redfield, Jarman and Rood. From the opinion 
we quote: 

i 

“ ‘Residue’ means that of which no effectual dis¬ 
position is made other than by the residuary clause. 
The statute provides that real estate, which shall 
be comprised in any devise which shall fail, shall 
be included in the residuary devise, if any. The 
statute clearly imports a purpose to bring into the 
residuary devise something of which no effectual 
disposition is made outside of the residuary clause, 
and cannot, without greatly straining the words, 
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be construed as changing the rule when the failure 
is in the residuum itself. In other words, the sub¬ 
ject of Section 2524, and statutes to the same 
effect in England and other states of the Union 
mentioned, was to put real estate an^i personal 
property on the same footing in respect to void 
and lapsed devises and legacies. 

“There is not much force in the contention that, 
if the construction claimed by appellants be not 
placed upon Section 2524, the statute would be 
wholly useless. This argument would prove too 
much, for a very great proportion of our statute 
law is merely declaratory of the common, law. The 
object of the Legislature in such cases is, we pre¬ 
sume, to make the law plain, unambiguous, and 
uniform, and to put it beyond the reachj of the ebb 
and flow of judicial opinion and decision.” 

i 

; 

And the case held that a lapsed residuary share by 
the unmistakable meaning of this statute did not 
remain in the residuum in augmentation of the other 
residuary share, but instead, passed as intestate 
property, the testator having died intestate as to it. 

This case has never been changed nor overruled by 
any subsequent decision in Virginia and stifl remains 
the law of that state. 

West Virginia has a similar statute to Virginia. 
Although that statute has never been considered in the 
light of facts similar to the instant case, ye:, the case 
of Hoke vs. Hoke, 12 West Virginia, 427, presents a case 
in many ways similar to the case at bar. There the Court 
had an opportunity, if the law was otherwise^ to decide 
the statute in such a way as to state the law td be differ¬ 
ent from our contention here. This the Court <pid not do. 
We believe by failing it acquiesced in what apiounts to 
the force of our contention. 
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Georgia has a statute somewhat similar to our own 
but we do not find any interpretation by its Courts in 
anywise bearing on the proposition here. North Caro¬ 
lina has a statute similar to our own which their courts 
have interpreted contrary to our position. A reading 
of the decision, however, plainly indicates that the 
Court in the leading case of Baiefield v. Carr, 169 N. C. 
474, 86 S. E. 497 decided this case on the authority of 
three other cases, none of which, so far as we can see 
by analysis, form any basis for the Court’s decision. 

A study of the Pennsylvania Laws unquestionably 
demonstrates the reasoning of our contention here. The 
doctrine of Bagwell vs. Dry was applied steadfastly by 
the Courts of that state as the common law rule. In 
1833, the Legislature of that state, intending to abolish 
the distinction beween real and personal estates, so as 
to treat them on the same common ground, enacted a 
statute for that purpose. However, this statute was 
never applied to include lapsed residuary shares. Yard 
v. Murray, 86 Pa. St. 113. Massey’s Appeal, supra. 
In 1879, a supplement to the act of 1933 was enacted 
by the Legislature of that state. (Laws of Pennsyl¬ 
vania, 1879—No. 101.) Its similarity to our Code 
Section 1631 is evident. It reads: 

“Section 2. That unless a contrary intention 
shall appear by the will, such real estate or interest 
therein as shall be comprised or intended to be com¬ 
prised in any devise in such will contained, which 
shall fail or be void by reason of the death of the 
devisee in the life of the testator, or by reason of 
such devise being contrary to law or otherwise in¬ 
capable of taking effect, shall be included in the 
residuary devise, if any, contained in such will.” 

Many cases regarding lapsed residuary legacies and 
devises, were decided by the Pennsylvania courts after 
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this amendment. (In re De Silver’s Estate, supra; 
Gray’s Estate, supra; Gorgas’ Estate, supra ;Wetherill 
vs. Lefferts, supra; Gamier vs. Gamier, supra), but 
none of them found the above statute applicable. 

The case of Everman vs. Everman, 15 W. N. C. 417, 
418, discusses the statute as follows: j 

The Court. “The Act of June 4,1879, |P. L. 88, 
makes the law respecting the devolution of a 
lapsed devise the same as it is in the case of a lapsed 
bequest. No doubt the Act was passed in conse¬ 
quence of the decisions in Yard v. Murray (86 Pa. 
St. Rep. 113), and Massey’s Appeal (88 Pa. St. 
Rep. 470) in the first of which it was h^ld that a 
lapsed devise descends to the heir-at-law, ind in the 
second, that a lapsed bequest falls into the residue 
and goes to the residuary legatee. Havirig in view 
the old law, the mischief, and the remedy, i we are of 
opinion that the Act of 1879 was intended to apply 
only to lapsed specific devises in the body of the 
will, and that, as to lapsed shares of the residue, no 
change was intended or effected.” * * * I 

“The Act of 1879 is a copy of the English Wills 
Act of 1st Victoria (1837), and there it| was held 
before the statute, in Barber v. Barber (3 Mylne 
& Craig, 688), and since, in Spencer v. Wilson (16 
Law Rep. Eq. 501), that a lapsed share of a resi¬ 
duary devise goes to the heir and not to the surviv¬ 
ing residuary devisees.” 

See also: Wetherill vs. Lefferts, supra. 

Then in 1917, the Pennsylvania Legislature enacted 
a new “Wills Act,” superseding the statutes of wills 
theretofore in effect. The new act (Laws oi Pennsyl¬ 
vania, Session of 1917—Act 190), re-enacted the act 
of 1879, BUT, it went further this time and added the 
following: 
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“In any case where such devise or bequest which 
shall fail or be void, or shall be revoked as afore¬ 
said, shall be contained in the residuary clause of 
such will, it shall pass to and be divided among 
other residuary devisees or legatees, if any there 
be, in proportion to their respective interests in 
such devise.” 

As pointed out in the Pennsylvania and Virginia 
cases supra, the statutes adopted in this country are 
but reproductions of the English Statute of Wills 
(1837) 1 Victoria, Chapter 24. Nothing can be clearer 
than the fact that this statute, interpreted by the Eng¬ 
lish decisions, was never intended to include a lapsed 
or void residuary share in the residuum itself. If the 
contention of appellants were true, there would be no 
reason for the English Courts to hold, as they do to 
this very date, the doctrine of Bagwell vs. Dry, and 
there would be no occasion for the Pennsylvania and 
Rhode Island Legislatures to add the amendments, 
supra, to their already existing statutes. 

Much has been said in these decisions to the effect 
that there can be no “residue of a residue.” That ex¬ 
pression has been criticized in the cases cited by appel¬ 
lants and relied upon by them in their brief, especially 
in the Kansas and Indiana cases. In these cases the 
Courts, in their opinions took issue with the expres¬ 
sion, claiming it is without logic or reasoning. That is 
answered, we believe, by a definition of the word “resi¬ 
due.” The one which seems to have been accepted 
throughout the years was given by the Master of the 
Rolls in writing his opinion in the case of Skrymsher v. 
Northcope, supra, wherein he says “Residue means all 
of which no effectual disposition is made by law other 
than the residuary clause.” Kent v. Kent, supra. 
Applying this definition to Section 1631 and giving 
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full meaning to the word “residue” as used, ^ve believe 
the conclusion is inevitable that the words of the section 
can refer only to devises or bequests given in the will, 
before the residuum itself is created. 

Appellants complain that the decisions of pur lower 
Court on this question should not be held here to have 
established a rule of property. It is respectfully sub¬ 
mitted that the decisions of our Court below have ap¬ 
plied the common law of both the District of Columbia 
and Maryland. The Maryland Court of Appeals has 
had the proposition before it on numerous occasions 
and have steadfastly clung to the established doctrine. 
See 

Tongue v. Nutwell, 13 Md. 415, 427. 

Orrick et ux. v. Boehm, Trustee, et al., 49 Md. 73, 
105. 

Rizer v. Perry, 58 Md. 112,123,138. 

Trinity M. E. Church vs. Baker, 91 Md. 539,576. 

Church Extension of Meth. Episcopal Church 
vs. Smith, et al., 56 Md., 362, 399. 

Holmes v. Mackenzie, 118 Md. 210, 216. 

We believe this Court, like the Court below should 
continue to apply the established rule. If dur theory 
is impractical, abhorrent to rules of reason or logic, 
or the law is anywise in need of correction, may we 
respectfully point out to the Court here that ^hat is the 
prerogative of Congress. Congress has it within its 
power to provide an addition to Section 1631 as the 
Rhode Island and Pennsylvania Legislatures have done. 
Certainly this Court has religiously refused to intrude 
upon the functions of Congress so far as mkking the 
laws of the District of Columbia, or in any w^se chang¬ 
ing the common law, still in force and effect iki the Dis¬ 
trict of Columbia. To decide this case otherwise we 
say, with profound respect for the Court, wpuld be to 
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legislate and run contra to the fixed policy of the Courts 
as announced in the following cases: 

“We can only here say * * * that where the legis¬ 
lature makes a plain provision; without making an 
exception, the Courts of Justice can make none as it 
would be legislating to do so.” 

Maxwell vs. Moore, 221 How. 185,16 L. ed. 251. 

Hitz, J. “And while it is probably true that a 
law of divorce like our own, which is based on 
adultery only, is neither adequate nor appropriate 
* * *, yet the constitutional rule is not to be relaxed 
by the courts, though the evil may be recognized 
and corrected by the Legislature whenever it sees 
fit to do so.” 

Holt vs. Holt, 64 Appeals, D. C. 280, 283. 

See also Holden vs. U. S., 24 Appeals, D. C. 318, 
335. 

CONCLUSION 

Summarizing, we earnestly believe that we have 
herein indicated the use of the word “hereinbefore,” 
as contained in the residuary clause definitely and ex¬ 
pressly limits the disposition of any lapsed legacy which 
may have occurred in the will of Wilmer Worth and 
clearly demonstrates his intention not to provide for 
lapsed portions of the residuum, or, of a neglect or in¬ 
difference on his part to so provide for lapsed portions 
of the residuum, which neglect or indifference cannot 
be supplied at this time by the Courts. 

That the lapsed portion of the residuum given to the 
New York Avenue Presbyterian Church must there¬ 
fore at common law, pass to the next of kin of the 
testator, unless changed by Section 1631 of the D. C. 
Code. That that section as interpreted in other ju¬ 
risdictions having the same statute, means clearly and 
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unequivocally one thing, and one thing only-^that any 
lapsed share given in a will which fails <^r is held 
void, falls into the residuum itself if one is contained 
in the will, otherwise it goes as personal property; 
and the statute being definitely silent as to lapsed 
shares contained in the residuum, itself, is up to 
the Congress of the United States, legislating for the 
District of Columbia, to amend the statute by a legisla¬ 
tive enactment and it is not the duty of the Courts to 
supply, by judicial opinion, that enactment. 

Therefore, we seriously and earnestly contend that 
the decision of the Trial Court in this case vjas correct 

according to the law and should be affirmed bn appeal. 

• 

Respectfully submitted, 

Austin F. Canfield, 
William T. Hank'an, 
Attorneys for Florence Kneeland, et al. 



